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NON-TRANSMISSION ALTERNATIVES

Shelley Welton*

This Article examines the reasons that “non-transmission alternatives”—including en-
ergy efficiency, energy storage, demand response, and distributed generation—have
played a very limited role in meeting electricity grid constraints, despite their great
potential. It argues that the predominant reasons for this failure lie in structural flaws in
transmission planning in the United States, caused in part by questions over how far the
jurisdiction of the Federal Energy Regulatory Commission (“FERC”) extends when it
comes to these “non-transmission” resources. FERC has declared achieving “compara-
ble consideration” for non-transmission alternatives to be an Agency goal, but has lim-
ited the extent of its reforms to opening up the planning process to stakeholders. It has
enacted these limited participatory reforms knowing that transmission planning is car-
ried out by entities with expertise biases and financial incentives to build transmission,
such that stakeholder participation is an unlikely remedy for the problem. This Article
illustrates why participatory reforms alone are likely to fail non-transmission alterna-
tives, and then explores the jurisdictional limitations holding FERC back from creating
transmission planning processes that fully and fairly incorporate non-transmission al-
ternatives. In addition to suggesting ways that FERC can improve planning processes
within its jurisdiction, this Article argues that the Commission does a disservice to the
regulatory dialogue that occurs among Congress, the Agency, states, and stakeholders
when it claims to have accomplished an objective that its reforms will do little to
achieve in practice. It closes by suggesting that FERC might be more honest about the
shortcomings of its reforms in order to inform inter-branch and state-federal conversa-
tions about options for progress on non-transmission alternatives.
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INTRODUCTION

The United States is approaching an electricity-transmission crisis at the
same time that transmission has become the critical “fulcrum” on which the
future of the U.S. energy mix may pivot.1 Several forces contribute to this cri-
sis. First, “[s]ince 1982, growth in peak demand for electricity—driven by
population growth, bigger houses, bigger TVs, more air conditioners and more
computers—has exceeded transmission growth by almost 25% every year.”2

Adding to this growing transmission deficit is the pressing need climate change
creates to transition to cleaner energy sources, which are geographically con-
strained: whereas most U.S. electricity demand is on the densely populated
coasts, most renewable energy resources are in the middle of the country.3 For
this reason, if the United States is to meet ambitious federal and state goals for
transitioning its electricity system to one that relies far more on renewable
power, and far less on fossil fuels,4 expanding transmission is critical.5 Even

1
PETER FOX-PENNER, SMART POWER: CLIMATE CHANGE, THE SMART GRID, AND THE FUTURE OF

ELECTRIC UTILITIES 80 (2010).

2
U.S. DEP’T OF ENERGY, THE SMART GRID: AN INTRODUCTION 6 (2008), http://perma.cc/YKZ3-

8ZWN.
3 See Trevor Graff, Newly Available Wind Power Often Has No Place to Go, MCCLATCHY DC

(Aug. 5, 2013), http://perma.cc/MQ56-ZMN9; see also Transmission Infrastructure: Hearing on
Legislation Regarding Electric Transmission Lines Before the S. Comm. on Energy & Natural
Res., 111th Cong. 8 (2009) (statement of Jon Wellinghoff, then-Acting Chairman, FERC) [herein-
after Hearing on Legislation Regarding Electric Transmission Lines (Wellinghoff)]; Ill. Comm.
Comm’n v. FERC, 721 F.3d 764, 771 (7th Cir. 2013) (“The dirty secret of clean energy is that
while generating it is getting easier, moving it to market is not . . . .” (internal quotation marks
omitted)).
4 Most notably in terms of such goals, a majority of U.S. states have renewable portfolio standards
that require utilities or electricity suppliers to acquire an increasing annual percentage of their
power from renewable sources. See DATABASE OF STATE INCENTIVES FOR RENEWABLE ENERGY &

EFFICIENCY, RENEWABLE PORTFOLIO STANDARD POLICIES (2015), http://perma.cc/24FF-6KS9
(showing renewable portfolio standards in twenty-nine states and the District of Columbia). In-
creasing the percentage of energy coming from renewable, reduced-carbon, or carbon-free sources
also forms a major component of the Obama Administration’s recent proposed regulations for
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absent these clean energy goals, new transmission will be important for meet-
ing future anticipated growth in demand,6 as well as maintaining the reliability
of aging grid infrastructure to avoid costly and dangerous blackouts.7 The threat
of blackouts—which, despite their relative infrequency, already cost U.S. con-
sumers and businesses at least $150 billion per year8—is made more pro-
nounced by the fact that climate change is increasing the frequency of storms
and other disasters.9 New transmission is also likely to be significant in helping
states to implement the major climate change regulations for power plants,
which the Obama Administration announced in June 2014.10

At the same time, there is a growing recognition that expanding transmis-
sion is not the only way—or necessarily the best way—to address all antici-
pated electricity constraints.11 Transmission faces many well-documented
challenges, including siting battles and complicated questions about how to al-
locate the costs of new lines.12 It also creates significant environmental impacts,

reducing carbon emissions from existing power plants. See Carbon Pollution Emissions Guide-
lines for Existing Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,830,
34,835–36, 34,856–75 (proposed June 18, 2014) (to be codified at 40 C.F.R. pt. 60) [hereinafter
Clean Power Plan Proposed Rule] (proposing that states design their own compliance strategies
around four “building blocks” of low-carbon electricity on which individual state goals are based,
including improving operations at existing plants, fuel-switching from coal to natural gas, in-
creased use of zero-emitting energy sources (including renewables and nuclear power), and end-
use energy efficiency).
5 See Hearing on Legislation Regarding Electric Transmission Lines (Wellinghoff), supra note 3, R
at 8–14 (explaining the need for the development of an extra-high voltage transmission infrastruc-
ture capable of transporting major quantities of renewable power); STAN MARK KAPLAN, CONG.

RESEARCH SERV., R40511, ELECTRIC POWER TRANSMISSION: BACKGROUND AND POLICY ISSUES 10
(2009) (“Currently the most important source for new renewable electricity generation is wind
power, but many of the best wind production areas are in thinly populated areas in the Midwest
and northern plains that have limited access to transmission lines. The best region for solar devel-
opment is the isolated desert southwest.”); Jim Rossi, The Trojan Horse of Electric Power Trans-
mission Line Siting Authority, 39 ENVTL. L. 1015, 1016 (2009).

6 The Energy Information Administration estimates that electricity demand will grow somewhere
between twenty percent (in a low economic growth scenario) and forty-one percent (in a high
economic growth scenario) by 2040. See Annual Energy Outlook 2014: Market Trends: Electricity
Demand, U.S. ENERGY INFO. ADMIN., http://perma.cc/6UFR-YY3H.
7 See EXEC. OFFICE OF THE PRESIDENT, ECONOMIC BENEFITS OF INCREASING ELECTRIC GRID RE-

SILIENCE TO WEATHER OUTAGES 3, 7 (2013), http://perma.cc/86TH-6PXR (observing that power
outages cost the economy billions of dollars and disrupt millions of lives, and that seventy percent
of transmission lines are over twenty-five years old); see also Alexandra B. Klass, Takings and
Transmission, 91 N.C. L. REV. 1079, 1084–85 (2013).

8 U.S. DEP’T OF ENERGY, supra note 2, at 5 (“Today’s electricity system is 99.97 percent reliable, R
yet still allows for power outages and interruptions that cost Americans at least $150 billion each
year—about $500 for every man, woman and child.”).
9

U.S. DEP’T OF ENERGY, U.S. ENERGY SECTOR VULNERABILITIES TO CLIMATE CHANGE AND EX-

TREME WEATHER, i (2013), http://perma.cc/TTF3-LLRC.
10 See Clean Power Plan Proposed Rule, supra note 4, at 34,835; Debra Kahn, Utilities: Western R
Officials Mull Regional Cooperation on EPA Rule, E&E REPORTER (June 5, 2014) (explaining that
one compliance challenge is “the dearth of transmission lines with enough capacity to take power
from natural gas or renewable generation that would be called upon to compensate for ramped-
down coal plants”).
11 See, e.g., Rossi, supra note 5, at 1041 (noting that transmission “can crowd out other desirable R
energy supply option programs”).
12 See generally, e.g., Alexandra B. Klass & Elizabeth J. Wilson, Interstate Transmission Chal-
lenges for Renewable Energy: A Federalism Mismatch, 65 VAND. L. REV. 1801 (2012).
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which often lead to protracted litigation over the adequacy of environmental
analyses.13 If the end goal of transmission expansion is clean, affordable power
in quantities adequate to meet demand, there are many means to this end. Often
it is easier, cheaper, and environmentally preferable to eliminate or shift de-
mand, or to locate generation strategically, than it is to build new lines. Both
energy-efficiency and demand-response programs14 allow for strategic elimina-
tion of load.15 These strategies are proving to be increasingly robust, durable
methods to reduce energy demand in particular locales.16 Meanwhile, distrib-
uted generation, which refers to small-scale generation located at or near the
site of consumption, has recently experienced record levels of growth, particu-
larly in the form of rooftop solar panels.17 As these demand-reduction and de-
mand-shifting strategies gain in scale and sophistication, they will prove to be
increasingly viable alternatives to building new transmission. Not only might
these strategies often prove cheaper than building new transmission, they might
also bring considerable environmental benefits in the form of reduced carbon
emissions, reduced conventional pollutants, and avoided environmental degra-
dation from not building new transmission lines.18

However, as this Article explains, there are persistent governance and ju-
risdictional hurdles that impede the United States’ ability to deploy these “non-
transmission alternatives” even when they present superior solutions. Transmis-
sion development occurs through a complex web of federal and state processes
and approvals.19 States have taken some steps to evaluate alternatives to local

13 See NAT’L COUNCIL ON ELEC. POLICY, UPDATING THE ELECTRIC GRID: AN INTRODUCTION TO

NON-TRANSMISSION ALTERNATIVES FOR POLICYMAKERS 1 (2009) [hereinafter UPDATING THE

GRID], http://perma.cc/3ZZJ-G3GS; James A. Holtkamp & Mark A. Davidson, Transmission Sit-
ing in the Western United States: Getting Green Electrons to Market, 46 IDAHO L. REV. 379, 382

(2010) (noting that environmental review requirements for transmission projects “create a daunt-
ing welter of lengthy, complicated processes that are fertile sources of litigation by project
opponents”).
14 Demand response refers to the temporary cutting of demand during peak load periods. UPDAT-

ING THE GRID, supra note 13, at 7–8. R
15 Electric “load” refers to “the amount of electric power delivered or required at any specific
point or points on a system.” U.S. DEP’T OF ENERGY, supra note 2, at 42. R
16 Several forces are driving the boom in these technologies, including state renewable portfolio
standards, energy efficiency portfolio standards, and the ability to participate in wholesale energy
and capacity markets. See generally, e.g., MATTHEW BROWN, HARCOURT BROWN LLC, THE EN-

ERGY EFFICIENCY RESOURCE STANDARD: OBSERVATIONS ON AN EMERGING STATE POLICY (2010),
http://perma.cc/CP33-3UBB; SANDY GLATT & BETH SCHWENTKER, U.S. DEP’T OF ENERGY, STATE

ENERGY EFFICIENCY RESOURCE STANDARDS ANALYSIS (2010), https://perma.cc/SG5Y-AVNE;
Lincoln L. Davies, Power Forward: The Argument for a National RPS, 42 CONN. L. REV. 1339

(2010); Joel Fetter et al., Booz Allen Hamilton, Energy Efficiency in the Forward Capacity Mar-
ket: Evaluating the Business Case for Building Energy Efficiency as a Resource for the Electric
Grid (2012) (paper presented at the ACEEE Summer Study on Energy Efficiency in Buildings),
http://perma.cc/8J42-U85W.
17 See TOM STANTON, NAT’L REGULATORY RESEARCH INST. REPORT NO. 13-07, STATE AND UTIL-

ITY SOLAR ENERGY PROGRAMS: RECOMMENDED APPROACHES FOR GROWING MARKETS 4 (2013),
http://perma.cc/92QK-ASRG (observing that solar photovoltaic (“PV”) installations have doubled
every year since 2009).
18 See infra notes 61–63 and accompanying text. R
19 See Ashley C. Brown & Jim Rossi, Siting Transmission Lines in a Changed Milieu: Evolving
Notions of the “Public Interest” in Balancing State and Regional Considerations, 81 U. COLO. L.
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transmission solutions, but transmission planning is increasingly an interstate,
regional issue, carried out by bodies beyond state control.20 These regional
transmission planning processes fail to properly consider or promote non-trans-
mission alternatives.

This failure has major ramifications. Much expensive new transmission
will inarguably be necessary in the coming decades. One recent estimate sug-
gested that U.S. utilities—and by extension, these regulated monopolies’ cus-
tomers—will spend around $50 billion per year on transmission and
distribution system upgrades over the next two decades.21 That is more than the
United States’ current annual federal foreign aid and diplomacy budget,22 and
more than five times the U.S. Environmental Protection Agency’s (“EPA’s”)
annual budget.23 About one-third of this investment is expected to be in high-
voltage transmission lines, which carry power over long distances.24 Each of
these lines will have to secure multiple state needs determinations, agreement
on cost allocation, and state siting approvals.25 In the face of these challenges,
the ability to understand when not to build transmission because other solutions
out-perform it will be an important, complementary part of accomplishing U.S.
energy goals.

The Federal Energy Regulatory Commission (“FERC”), the agency
charged with regulating interstate transmission, has recognized that non-trans-
mission alternatives deserve greater attention during transmission planning and
has taken steps to better promote their consideration. First in 2007, in Order
890, and then in 2011, in Order 1000, FERC directed transmission planners to
give “comparable consideration” to all types of solutions, in order to create
“technology neutral” planning processes—i.e., processes that do not preemp-
tively favor one technological solution over another.26 These orders also empha-

REV. 705, 710–13 (2010) (detailing the problems with the multi-layered approval process for
transmission, including state and sometimes local approvals).
20 See, e.g., FERC Order No. 2000, Regional Transmission Organizations, 65 Fed. Reg. 810, 810
(Jan. 6, 2000) (codified at 18 C.F.R. pt. 35) [hereinafter Order 2000].
21

CHRIS NEME & RICH SEDANO, REGULATORY ASSISTANCE PROJECT, US EXPERIENCE WITH EFFI-

CIENCY AS A TRANSMISSION AND DISTRIBUTION SYSTEM RESOURCE i (2012), http://perma.cc/
Q8B9-PD4H.
22 See U.S. DEP’T OF STATE, THE STATE DEPARTMENT AND USAID BUDGET (2013), http://perma
.cc/6QXT-9W6V.
23 See EPA, EPA-190-S-12-001, FY 2013 EPA BUDGET IN BRIEF 1 (2012), http://perma.cc/QKG7-
VCE8 (requesting $8.4 billion for the 2013 fiscal year).
24 See Judy Chang, Johannes Pfeifenberger & Michael Hagerty, The Brattle Grp., Trends and Ben-
efits of Transmission Investments: Identifying and Analyzing Value 3 (Sept. 26, 2013) (presenta-
tion for CEA Transmission Council), http://perma.cc/L2JF-ME9H (projecting $12–16 billion per
year ($120–160 billion per decade) in transmission investments through 2030).
25 See infra Part I.B for a description of these requirements.
26 See FERC Order No. 890, Preventing Undue Discrimination and Preference in Transmission
Service, 72 Fed. Reg. 12,266, 12,326 (Mar. 15, 2007) (codified at 18 C.F.R. pts. 35, 37) [hereinaf-
ter Order 890]; FERC Order No. 1000, Transmission Planning and Cost Allocation by Transmis-
sion Owning and Operating Public Utilities, 76 Fed. Reg. 49,842, 49,869 (Aug. 11, 2011)
(codified at 18 C.F.R. pt. 35) [hereinafter Order 1000]; FERC Order No. 890-A, Preventing Un-
due Discrimination and Preference in Transmission Service, 73 Fed. Reg. 2984, 3009 (Jan. 16,
2008) (codified at 18 C.F.R. pt. 37) [hereinafter Order 890-A] (“[A]dvanced technologies and
demand-side resources must be treated comparably where appropriate in the transmission planning
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sized the need to open planning processes to greater stakeholder participation.27

They stopped short, however, of giving transmission planners concrete instruc-
tions on how to achieve comparable treatment for non-transmission alterna-
tives, leaving the details to be worked out at the regional and local levels.
Unfortunately, planners at these levels are doing no more than making vague
promises to “comparably consider” any non-transmission alternatives affirma-
tively proposed by participating stakeholders.

This Article argues that such process-focused, participatory reforms are
unlikely to do much to alleviate the challenges non-transmission alternatives
face. It identifies three impediments that will prevent FERC’s participatory gov-
ernance reforms from facilitating comparable consideration in practice. First,
the United States has ceded the function of transmission planning to private,
transmission-focused entities, creating institutional biases and expertise in
favor of building actual transmission that will be difficult to overcome via
stakeholder participation. Second, non-transmission alternatives have societal
benefits that are not considered, and likely cannot be fully considered, in
FERC-led transmission planning processes, making the pledge of comparable
consideration ring somewhat hollow. This Article labels these first two chal-
lenges as the “structural challenges” facing non-transmission alternatives.
Third, non-transmission alternatives are ineligible to have their costs allocated
among regional beneficiaries—a privilege that FERC accords to approved
transmission projects.28 This Article calls this, quite simply, the “funding chal-
lenge,” although, as the Article explains, there is a larger jurisdictional problem
at work. Without this guaranteed source of funding, companies will be unwill-
ing to implement non-transmission alternatives, even when they do out-com-
pete transmission solutions.

FERC’s heavy reliance on participatory reforms to promote non-transmis-
sion alternatives pays lip service to these alternatives without meaningfully
changing planning processes. To be sure, there may be some understandable
reasons for moving slowly on non-transmission alternatives. As this Article
explains, FERC has taken relatively rapid steps to reform transmission planning

process and, thus, the transmission provider’s consideration of solutions should be technology
neutral.”).
27 See, e.g., Order 1000, supra note 26 (mentioning “stakeholder” 197 times). These reforms R
situate FERC within a broader movement towards “new governance” reforms, which emphasize
flexibility, an enhanced role for private actors, collaborative decision-making processes, and ro-
bust stakeholder participation as critical components of administrative reform. See Douglas
NeJaime, When New Governance Fails, 70 OHIO ST. L.J. 323, 332 (2009); Karen Bradshaw
Schulz, New Governance and Industry Culture, 88 NOTRE DAME L. REV. 2515, 2516 (2013); Orly
Lobel, The Renew Deal: The Fall of Regulation and the Rise of Governance in Contemporary
Legal Thought, 89 MINN. L. REV. 342, 384 (2004) (utilizing the concept of “new governance” to
unite many schools of thought that share these common concepts); Jody Freeman, Collaborative
Governance in the Administrative State, 45 UCLA L. REV. 1, 2 (1997) (tracing and endorsing the
rise of collaborative governance regimes in place of the interest representation model).
28 See Order 1000, supra note 26, at 49,918 (requiring that “each public utility transmission pro- R
vider have in its [tariff] a method, or set of methods, for allocating the costs of new transmission
facilities selected in the regional transmission plan”); id. at 49,956 (“[W]e conclude that the issue
of cost recovery for non-transmission solutions is beyond the scope of the transmission cost allo-
cation reforms we are adopting here . . . .”).
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in recent years and may feel that it has reached the edge of its institutional
capital and jurisdiction in this sphere. Indeed, the U.S. Court of Appeals for the
D.C. Circuit recently read FERC’s jurisdiction narrowly to strike one of its
most innovative orders.29 Nevertheless, FERC’s reforms with respect to non-
transmission alternatives are troubling for a lack of fit between rhetoric and
action. FERC declares that it has created a process for comparable considera-
tion, but there are clear reasons that this process is likely to fail, making these
reforms cosmetic rather than substantive.30 If FERC truly intends to promote
non-transmission alternatives to a place of parity, then it has more work to do.
This Article identifies several additional reforms that could strengthen the
stakeholder-oriented reforms now in place. However, it also describes the juris-
dictional limits to FERC’s ability to promote non-transmission alternatives, and
calls for FERC to be more forthright on this point.

This Article offers the first in-depth consideration of the legal and struc-
tural challenges non-transmission alternatives face. While the challenges of sit-
ing and paying for transmission have received ample scholarly attention in
recent years,31 transmission planning and non-transmission alternatives are im-
portant but underexplored related topics, given that planning is the critical ante-
cedent to all siting and cost-allocation decisions.32 This Article unpacks the
transmission planning process, showing how it suffers from biases and skewed
incentives that will prevent recent reforms from operating as full solutions.

This case study of non-transmission alternatives also contributes to a
broader discussion of agency action in the face of congressional gridlock. Par-
ticularly in the environmental and energy spheres, where climate change
presents an enormous problem unforeseen during the drafting of overarching
statutes, agencies are struggling mightily to use old statutes to solve new
problems.33 In many cases, agencies are proceeding with an admirable combi-

29 Elec. Power Supply Ass’n v. FERC, 753 F.3d 216, 216 (D.C. Cir. 2014) (discussed in detail
infra Part III).
30 See Jaime Alison Lee, “Can You Hear Me Now?”: Making Participatory Governance Work for
the Poor, 7 HARV. L. & POL’Y REV. 405, 406–07 (2013) (noting several instances of “cosmetic”
reform that appear to create more open processes, but fail to deliver in substantive ways).
31 See generally Rossi, supra note 5; Klass, supra note 7; Klass & Wilson, supra note 12; Brown R
& Rossi, supra note 19; Max Hensley, Note, Power to the People: Why We Need Full Federal R
Preemption of Electrical Transmission Regulation, 46 U. MICH. J.L. REFORM 1361 (2013); Elena
P. Velikov, Note, If It’s Broke, Fix It: Federal Regulation of Electrical Interstate Transmission
Lines, 2013 U. ILL. L. REV. 695 (2013); Sandeep Vaheesan, Preempting Parochialism and Protec-
tionism in Power, 49 HARV. J. ON LEGIS. 87 (2012); Ashira Pelman Ostrow, Process Preemption
in Federal Siting Regimes, 48 HARV. J. ON LEGIS. 289 (2011); Drew Thornley, The Federal Gov-
ernment’s Authority to Site Interstate Electric Transmission Lines: How the Meaning of “With-
held” Is Withholding Clarity for Transmission Development, 6 TEX. J. OIL GAS & ENERGY L. 385
(2011); Hoang Dang, New Power, Few New Lines: A Need for a Federal Solution, 17 J. LAND USE

& ENVTL. L. 327, 343 (2002).
32 One recent article makes considerable headway into exploring transmission planning from the
angle of whether FERC’s reforms are legally permissible. See generally Alexander T. Dadok,
Comment, On the Pulse of America: The Federal Government’s Assertion of Jurisdiction over
Electric Transmission Planning and Its Effect on the Public Interest, 91 N.C. L. REV. 997 (2013).
33 See generally Jody Freeman & David B. Spence, Old Statutes, New Problems, 163 PENN. L.

REV. 1 (2014).
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nation of ingenuity and restraint.34 And indeed, FERC has garnered deserved
praise on this front in many regards.35 However, that praise cannot be extended
to the Agency’s handling of non-transmission alternatives. FERC likely knows
that its participatory reforms alone stand little chance of achieving effective
outcomes for non-transmission alternatives. Accordingly, this Article argues
that an additional component of responsible agency action, particularly when
working with outdated statutes, is to admit where certain desirable actions are
outside of agency authority, or beyond the steps an agency is willing to take,
rather than to declare success where results are unlikely to be achieved in
practice.

This Article proceeds in five parts. Part I provides background on the
emerging concept of non-transmission alternatives and traces the history of
FERC’s reforms in transmission planning. Part II explores the limited efficacy
of FERC’s participatory reforms with respect to non-transmission alternatives,
identifying key structural and funding challenges they continue to face. Part II
also includes an examination of how regional transmission planners are imple-
menting FERC’s planning directives and the problems their interpretations pre-
sent. Part III discusses jurisdictional limitations—particularly those imposed by
a recent D.C. Circuit decision—that constrain FERC’s ability to promote non-
transmission alternatives. Part IV suggests how FERC might take a dual-pro-
nged approach to non-transmission alternatives going forward, engaging in
structural reforms within its jurisdiction that go beyond merely encouraging
stakeholder input, while acknowledging where its reforms fall short in order to
spark a broader conversation about potential solutions.

I. NON-TRANSMISSION ALTERNATIVES AND TRANSMISSION PLANNING

A. Non-Transmission Alternatives

An article on non-transmission alternatives must begin by explaining what
this phrase means. Even when ordering that non-transmission alternatives re-
ceive “comparable consideration” in Order 1000, FERC never defines the
term.36 The first clue that non-transmission alternatives may be at a disadvan-
tage in the transmission planning process thus comes from their very character-
ization as something outside of the process’s traditional focus. What, then, are
these non-transmission alternatives?

Non-transmission alternatives are, most basically, any resource or config-
uration of resources that can replace or delay the need for additional transmis-

34 Id. at 3; see also Sharon B. Jacobs, The Administrative State’s Passive Virtues, 66 ADMIN. L.

REV. 565, 568 (2014) (arguing that agency restraint is an “essential tool” in the strategic exercise
of agency authority).
35 See Freeman & Spence, supra note 33, at 43–62 (tracing how FERC has utilized the outdated R
Federal Power Act to manage changes in electricity markets).
36 See supra note 26 and accompanying text. R
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sion.37 These alternatives include energy efficiency, demand response,
distributed generation, energy storage, and centralized generation sited near
load, each of which is described in more detail infra.38 A non-transmission al-
ternative might also be a hybrid solution, employing some transmission capac-
ity, but reducing the overall amount of new transmission by strategically
utilizing some demand-side resources.39 When utilized as a “non-transmission
alternative,” these alternative energy resources are weighed against a specific
proposed transmission project as a possibly superior solution.40 These alterna-
tives also play a role in the antecedent process of projecting future electricity
demand and consequent future transmission needs, but in that context they are
not functioning specifically as “non-transmission alternatives.”41

Centralized (i.e., large) generation located close to load is the longest-
standing non-transmission alternative, dating back to the days before a trans-
mission grid existed.42 It negates the need for transmission by locating supply
and demand alongside each other. Although elegantly simple in theory, this
strategy is complicated today by the real estate and environmental concerns
raised by locating large power generating facilities near major urban demand
centers.43

The other non-transmission alternatives—energy efficiency, demand re-
sponse, distributed generation, and storage—are often lumped together under

37 See NEW ENGLAND STATES COMM. ON ELEC., REGIONAL FRAMEWORK FOR NON-TRANSMISSION

ALTERNATIVES ANALYSIS 2 n.2 (2012), http://perma.cc/7QTZ-ZL8X; Elizabeth Watson & Ken-
neth Colburn, Looking Beyond Transmission: FERC Order 1000 and the Case for Alternative
Solutions, PUB. UTIL. FORTNIGHTLY, Apr. 2013, at 37, http://perma.cc/5FTL-N85D.
38 See Watson & Colburn, supra note 37, at 37. R
39

NEW ENGLAND STATES COMM. ON ELEC., supra note 37, at 6 n.11. “Demand-side” in this R
context refers to resources that reduce demand, rather than increase supply, such as energy effi-
ciency, demand response, and distributed generation, each discussed further in this section of the
Article.
40 In assessing superiority, cost forms a critical component of the assessment, although not the
exclusive component. See infra notes 203–04 and accompanying text. Precisely how alternative R
energy resources should be compared to specific proposed transmission projects remains a prob-
lematic issue, explored infra Part II.B.1.b.
41 Cf. infra note 67 (describing the difference between “passive” and “active” deferral of trans- R
mission lines).
42 See RICHARD F. HIRSH, POWER LOSS: THE ORIGINS OF DEREGULATION AND RESTRUCTURING IN

THE AMERICAN ELECTRIC UTILITY SYSTEM 12 (1999) (explaining that for Thomas Edison’s origi-
nal direct current power stations to work, customers had to be located within one mile of the
plant).
43 See UPDATING THE GRID, supra note 13, at 5; see also PUB. SERV. COMM’N OF WIS., ENVIRON- R
MENTAL IMPACTS OF POWER PLANTS 11 (2011), http://perma.cc/5LPQ-4S97 (noting that urban and
suburban residential areas are viewed as “less compatible” with power plant projects). In particu-
lar, air quality and disparate impacts on minority communities are major concerns in siting genera-
tion near major load centers. See, e.g., Richard J. Lazarus, Pursuing “Environmental Justice”: The
Distributional Effects of Environmental Protection, 87 NW. U. L. REV. 787, 805, 810–11 (1993)
(reporting that EPA has observed “greater concentration of minorities in urban areas where emis-
sion densities tend to be greatest,” and tracing the rise of the environmental justice movement in
response to these inequities); N.Y. PUB. SERV. LAW § 164.1(f)–(h) (McKinney 2011) (requiring an
environmental justice review of any “disproportionate environmental impacts” caused by a  pro-
posed generating facility, as well as “a cumulative impact analysis of air quality within a half mile
of the facility”).
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the moniker “distributed energy.”44 However, each has the potential to replace
transmission in slightly different ways.45 Energy efficiency entails doing the
same with less, and thus cuts overall electricity demand.46 Typically, energy
efficiency is implemented through utility- or third-party-run programs that con-
tact consumers and offer them incentives to increase the efficiency of their
homes and appliances.47 Quintessential examples include improving weather-
ization, replacing incandescent light bulbs with newer lighting technologies,
and swapping out older appliances for newer, more efficient versions.48 By per-
manently reducing electricity load, intelligently targeted energy efficiency can
replace the need for a transmission line that is driven by a predicted increase in
overall energy demand.49

Demand response refers to the practice of cutting energy demand during
peak periods, either through switching to an on-site back-up generator or
through energy saving measures like temporarily reducing air conditioning and
dimming lights.50 Accordingly, demand response does not reduce long-term en-
ergy demand, but does reduce demand during the periods when the grid is
under the most stress.51 It therefore might serve as a viable alternative to trans-
mission in those situations where additional transmission capacity is needed to
ensure adequate supply during peak times.52

Distributed generation consists of small-scale resources that are located
near the load they are serving. These can be renewable or non-renewable.53

Historically, much distributed generation has been diesel generators, which are
often heavily polluting.54 More recently, roof-mounted solar photovoltaic
panels are gaining popularity, reaching one percent of electricity supply in lead-

44 See Travis Bradford, Anne Hoskins & Shelley Welton, Valuing Distributed Energy: Economic
and Regulatory Challenges, at 4 (Apr. 26, 2013) (event summary & conclusions from the
Princeton Roundtable), http://perma.cc/U3N9-UX4N.
45 See FOX-PENNER, supra note 1, at 46; see also JULIA FRAYER & EVA WANG, A WIRES REPORT R
ON MARKET RESOURCE ALTERNATIVES: AN EXAMINATION OF NEW TECHNOLOGIES IN THE ELEC-

TRIC TRANSMISSION PLANNING PROCESS 13 (2014), http://perma.cc/JD3V-F6X6 (providing a chart
comparing the services provided by various non-transmission alternatives, as compared to
transmission).
46

UPDATING THE GRID, supra note 13, at 2. R
47 Id.
48 Id. at 2–3; see also Weatherization Assistance Program, U.S. DEP’T OF ENERGY, http://perma.cc/
P934-9MNE (describing the federal government’s weatherization program, which has upgraded
seven million low-income homes since its inception in the 1970s).
49 See NEME & SEDANO, supra note 21, at 3–4. R
50 See KAPLAN, supra note 5, at 12 n.32. R
51 New evidence suggests that “next generation” demand response technologies, such as auto-
mated appliances and thermostats, can “improve utility asset utilization on a continuous basis, not
just for a limited number of peak demand events,” such that demand response may in the future
help reduce long-term energy demand as well. See PAUL CENTOLELLA, PAUL CENTOLELLA &

ASSOCS., NEXT GENERATION DEMAND RESPONSE: RESPONSIVE DEMAND THROUGH AUTOMATION

AND VARIABLE PRICING 6 (2014), http://perma.cc/E8V4-8CT6 (report prepared for the Natural
Resources Defense Council and Sustainable FERC Project).
52 See KAPLAN, supra note 5, at 12 n.32. R
53 See FOX-PENNER, supra note 1, at 110–11; see also MASS. INST. OF TECH., THE FUTURE OF THE R
ELECTRIC GRID 109 (2011), https://perma.cc/RFY3-SFD3.

54 See UPDATING THE GRID, supra note 13, at 5. R
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ing markets and projected to grow to four percent in the next decade.55 When
considered as an alternative to transmission, distributed generation functions
differently depending on the type of source. Fossil fuel-fired generators are
often used as demand response resources—that is, they are deployed at peak
times when it is cheaper to use these back-up sources than to purchase power
from the grid. In contrast, solar panels and other renewable distributed genera-
tion technologies cannot cut load at a particular, pre-determined time. Instead,
they cut load when the sun is shining (or wind is blowing), but their owners
may require grid-supplied power at other times.56

Finally, there is the promising alternative of energy storage, which is often
considered the holy grail of energy technologies and is still not widely commer-
cially available.57 Energy storage could replace transmission in several different
ways. Similar to demand response, it could store energy off-peak and then re-
lease it during periods of peak demand.58 Or it could serve as a complementary
“balancing” resource for distributed renewables (or large-scale renewables),
storing energy while the sun is shining or wind is blowing and releasing energy
during periods when these renewable resources lag.59 Finally, FERC has at
times considered energy storage to itself be transmission, in those instances
where the equipment “mimic[s] a wholesale transmission function.”60

In addition to their potential to serve as cost-effective substitutes for trans-
mission, non-transmission alternatives have several co-benefits. By subjecting
transmission to competition, non-transmission alternatives may help lower the
future price of transmission and reduce the need for subsidiary investments in
distribution infrastructure.61 The distributed energy solutions described supra
will also cut the overall amount of power flowing through the system, thereby

55 See Anne C. Mulkern, Utilities Challenge Net Metering as Solar Power Expands in California,
CLIMATEWIRE (Apr. 2, 2013) (noting that small solar now makes up one percent of California’s
energy supply, and that it is projected to grow to four percent over the next decade).
56 See MASS. INST. OF TECH., supra note 53, at 109–10; Timothy P. Duane & Kiran H. Griffith, R
Legal, Technical, and Economic Challenges in Integrating Renewable Power into the Electricity
Grid, 4 SAN DIEGO J. CLIMATE & ENERGY L. 1, 4–5, 19 (2012–2013).
57 See Michael H. Dworkin & Rachel Aslin Goldwasser, Ensuring Consideration of the Public
Interest in the Governance and Accountability of Regional Transmission Organizations, 28 EN-

ERGY L. J. 543, 550 (2007); UPDATING THE GRID, supra note 13, at ii. Pumped storage at hydroe- R
lectric facilities is one economically viable form of storage (and forty pumped storage projects in
the United States provide over 22,000 megawatts of storage), but opportunities for expansion are
limited. NAT’L HYDROPOWER ASS’N PUMPED STORAGE DEV. COUNCIL, CHALLENGES AND OPPOR-

TUNITIES FOR NEW PUMPED STORAGE DEVELOPMENT 3 (2012), http://perma.cc/BQL6-EDSS.
58 See NAT’L HYDROPOWER ASS’N PUMPED STORAGE DEV. COUNCIL, supra note 57, at 3. R
59 Id.
60 Western Grid Development, LLC, 130 FERC ¶ 61,056, 61,327, 61,333 (2010). In Western Grid,
FERC treated storage as transmission based on “specific circumstances and characteristics,” in-
cluding the fact that the battery system in question was designed to function similarly to “large
electricity capacitors, used in many wholesale transmission system facilities,” and that the storage
owners proposed to recover costs for the projects exclusively through transmission system reve-
nues. Id. at 61,327, 61,333.
61 See Scott Hempling, “Non-Transmission Alternatives”: FERC’s “Comparable Consideration”
Needs Correction 7 (May 2013) (paper prepared for the Sustainable FERC Project), http://perma
.cc/EH8L-TQ7E.
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easing congestion and further lowering electricity bills.62 Depending on the re-
sources utilized and resources replaced, distributed energy solutions also often
reduce air pollutants, water usage, land usage, and carbon emissions when com-
pared to a transmission solution.63 Finally, utilizing non-transmission alterna-
tives in place of transmission could help grow the marketplace for these
relatively new technologies, thereby helping their own costs fall as well.

To state that each of these resources is theoretically capable of replacing
transmission and bringing additional benefits invites the question of why these
resources are not already doing so on the basis of market forces alone, even
absent promotion by regulators. One of these resources—centralized generation
sited near load—already regularly competes with transmission, thanks to utili-
ties and merchant generators with ample experience and incentives to propose
generation solutions.64 For this reason, transmission planning processes likely
do not need to further promote centralized generation as a transmission alterna-
tive, as it does not face the same challenges as the other non-transmission alter-
natives. Often, however, the most cost-effective non-transmission alternatives
employ a combination of centralized generation and distributed energy re-
sources, such that centralized generation may form an important component of
many broader non-transmission proposals.65

As for distributed energy resources, there are two primary reasons that
they have not independently gained a major foothold as a viable alternative to
transmission. The first is historical: these rapidly growing resources are still
scaling up, such that many transmission planners may have dismissed them in
the past as not reliable enough, or deployable at a significant enough scale, to
replace transmission. There is now, however, growing evidence that these re-
sources can indeed displace or defer transmission and distribution in meaning-
ful ways.

In a 2012 study, the non-profit Regulatory Assistance Project catalogued
the growing instances of energy efficiency substituting for, or deferring the
need for, transmission and distribution.66 It identified ten instances where plan-
ners have used energy efficiency to defer or displace transmission or distribu-

62 Id.
63 However, the details matter in analyzing this potential benefit. If the transmission project would
allow significant amounts of renewable energy to come on-line, or if the distributed energy solu-
tions proposed included significant small-scale diesel-fired generation, the non-transmission alter-
native might not produce an environmentally superior solution. Cf. MASS. INST. OF TECH., supra
note 53, at 110 (“[T]he benefits of [distributed generation] are highly dependent on the charac- R
teristics of each installation and the characteristics of the local power system.”).
64 In fact, utilities that own both generation and transmission have been accused of attempting to
forestall needed additions to transmission in order to tamp down competition from outside genera-
tors, thereby keeping prices for their self-owned generation higher. See Order 890, supra note 26, R
at 12,318 (observing that transmission providers “have a disincentive to remedy transmission
congestion when doing so reduces the value of their generation or otherwise stimulates new entry
or greater competition in their area”).
65 See, e.g., NEME & SEDANO, supra note 21, at 12. R
66 See id. Comparable analyses are not available for the use of distributed generation or demand
response in deferring/displacing transmission and distribution. Neme and Sedano note that these
other resources have occasionally been used as a transmission substitute in the past, but do not
analyze the matter in detail. See id. at 2.



\\jciprod01\productn\H\HLE\39-2\HLE206.txt unknown Seq: 13  8-JUL-15 15:42

2015] Non-Transmission Alternatives 469

tion investments, with varying degrees of success.67 These projects range from
large-scale, region-wide endeavors, such as the federal Bonneville Power Ad-
ministration’s consideration of alternatives to transmission investments over $5
million, to much smaller-scale projects, such as NV Energy’s initiative to obvi-
ate the need for a new transmission line and substation into Carson City, Ne-
vada.68 The study reached positive tentative conclusions about energy
efficiency’s ability to defer transmission and distribution investments, finding
that it can indeed be more cost-effective than traditional solutions.69

This study provides a hint that when considered, non-transmission alterna-
tives may often be able to play a role in meeting grid constraints. The sheer
volume of distributed energy opportunities available across the United States
similarly suggests that non-transmission alternatives might be a potent strategy
for helping to address future grid constraints. For example, there may be over
100 gigawatts of economic demand response capacity available nationwide—
an amount “equivalent to the capacity of hundreds of new fossil fuel-fired
plants.”70 Similarly, a now-famous report by the consulting firm McKinsey
found that the United States could save $1.2 trillion through 2020 by investing
in cost-effective energy-efficiency options, cutting the country’s projected en-
ergy usage by twenty-three percent.71 And as noted supra, distributed genera-
tion seems poised for a meteoric rise, at least in states with generous
promotional policies.72 All of these factors suggest that non-transmission alter-

67 Id. at ii–iii. As Neme and Sedano explain, displacement can occur in two ways: (1) passively,
when already-planned energy efficiency (or demand response or distributed generation) reduces
loads and thus negates the need for new transmission; or (2) actively, when programs are specifi-
cally, geographically targeted to respond to an identified need that would otherwise be filled by a
transmission or distribution system upgrade. Id. at i; see also UPDATING THE GRID, supra note 13, R
at 21–26. This is an important distinction for purposes of this Article, which is concerned specifi-
cally with the active consideration of non-transmission alternatives that might respond to an iden-
tified transmission need.
68

NEME & SEDANO, supra note 21, at ii–iii. Neme and Sedano explain how Bonneville Power R
Administration (“BPA”) successfully utilized energy efficiency and voltage support to defer a
transmission line over the Cascades into the Puget Sound area in the early 1990s. Id. at 8. BPA has
since “institutionalized” consideration of non-transmission alternatives, although the new, more
formal process has not yet resulted in any non-transmission alternatives being selected. Id.; see
also FRAYER & WANG, supra note 45, at 94–101 (detailing BPA’s recent examination of “non- R
wires alternatives” to replace a seventy-mile transmission line, in which the Administration deter-
mined that the alternatives’ benefits exceeded their costs, but ultimately selected a transmission
solution due to concerns about timing and reliability).
69

NEME & SEDANO, supra note 21, at iii, 18. R
70 Joel B. Eisen, Who Regulates the Smart Grid? FERC’s Authority Over Demand Response Com-
pensation in Wholesale Electricity Markets, 4 SAN DIEGO J. CLIMATE & ENERGY L. 69, 76 (2013)

(citing FED. ENERGY REGULATORY COMM’N, A NATIONAL ASSESSMENT OF DEMAND RESPONSE

POTENTIAL, at x–xii (2009), http://perma.cc/Q7FG-3LQV); but see id. (citing PETER CAPPERS,

CHARLES GOLDMAN & DAVID KATHAN, DEMAND RESPONSE IN U.S. ELECTRICITY MARKETS: EM-

PIRICAL EVIDENCE 19 (2009), http://perma.cc/Z4VS-CNWJ, for the opposing proposition that
“there has not been much economic [demand response] activity so far”).
71 See Kate Galbraith, McKinsey Report Cites $1.2 Trillion in Potential Savings from Energy Effi-
ciency, N.Y. TIMES GREEN BLOG (July 29, 2009), http://perma.cc/T76E-3CLA.
72 See, e.g., L. BIRD ET AL., NAT’L RENEWABLE ENERGY LAB., TECHNICAL REP. NO. NREL/TP-

6A20-60613,  REGULATORY CONSIDERATIONS ASSOCIATED WITH THE EXPANDED ADOPTION OF

DISTRIBUTED SOLAR 4 (2013), http://perma.cc/DU8A-UR3P (charting solar PV’s rapid rise in the
United States between 2000–2012). A number of state and federal policies have contributed to
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natives might often provide superior solutions, in terms of cost-effectiveness
and promoting grid stability and environmental goals, if properly incorporated
into grid planning.

But to a certain extent, it is impossible to estimate how large a role non-
transmission alternatives might play in solving the national transmission crisis
until they are systematically evaluated alongside transmission solutions. This
observation brings us to the second, more pervasive reason that non-transmis-
sion alternatives—despite their promise—have not yet gained traction as a via-
ble alternative to transmission, which forms the crux of this Article’s argument:
transmission planning processes are flawed in ways that prevent fair considera-
tion of non-transmission alternatives.

B. States and Non-Transmission Alternatives

Before turning to examine federal transmission planning—the focus of
this Article—it may be helpful to explain briefly the state’s role in transmission
planning and why this Article looks beyond it. States are involved in transmis-
sion planning in several ways. First, state Public Utility Commissions
(“PUCs”), or similarly named entities, oversee the rates charged by transmis-
sion and distribution utilities operating within their states to ensure they are
“just and reasonable.”73 Furthermore, prior to undertaking a new transmission
project, most states require transmission providers to obtain a “Certificate of
Public Need” from the PUC, wherein a developer must typically demonstrate
the project’s necessity.74 States also control transmission line siting, ultimately
approving the final location of a line.75 These processes persist despite criticism

solar PV’s growing success, aided by the technology’s falling costs. See id. at 3. Most notably,
forty-three states currently use some version of “net metering”—wherein owners of distributed
generation are allowed to “net” the energy they produce against the energy they draw from the
grid—to promote these nascent technologies. See id. at 33. At the end of 2012, ninety-nine percent
of installed solar PV was on net metering tariffs. See id. at 33–34. However, these policies are
under assault in many states where utilities are alarmed about the potential effects of rapid distrib-
uted generation growth. See, e.g., Suzanne Goldenberg & Ed Pilkington, ALEC Calls for Penalties
on ‘Freerider’ Homeowners in Assault on Clean Energy, THE GUARDIAN (Dec. 4, 2013), http://per
ma.cc/GH7P-UD7A.
73 Regulators engage in a “prudence review” to determine whether or not a utility’s investment
should be deemed prudently incurred such that it can obtain rate recovery. See Jonas J. Monast &
Sarah K. Adair, A Triple Bottom Line for Electric Utility Regulation: Aligning State-Level Energy,
Environmental, and Consumer Protection Goals, 38 COLUM. J. ENVTL. L. 1, 45 n.243 (2013).
However, states cannot disapprove cost allocations already approved by FERC in areas where
FERC has jurisdiction over rates. See Entergy Louisiana, Inc. v. La. Pub. Serv. Comm’n, 539 U.S.
39, 47 (2003) (“The filed rate doctrine requires ‘that interstate power rates filed with FERC or
fixed by FERC must be given binding effect by state utility commissions determining intrastate
rates.’” (quoting Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 962 (1986))).
74 See Klass, supra note 7, at 1101–02 (noting that transmission siting laws, while varying from R
state to state, focus generally on the “need” for the line, and that successful projects receive a
certificate “called, among other things, a ‘Certificate of Need’ or a ‘Certificate of Public Conve-
nience and Necessity’”); Rossi, supra note 5, at 1019; Klass & Wilson, supra note 12, at 1807. R
75 See Klass & Wilson, supra note 12, at 1827–29 (observing that although Congress could likely R
remove siting authority from states, it has largely chosen to leave intact ultimate state authority
over transmission line siting).
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that they allow parochial concerns to block much-needed interstate transmis-
sion lines.76

States have also long controlled decisions about how much energy effi-
ciency, demand response, and renewable energy to require their utilities to pro-
cure or produce. They do this in several ways, the most prominent of which are
integrated resource planning (“IRP”) and state procurement mandates. IRP,
which is required in twenty-eight states, forces utilities to plan for how to meet
future anticipated demand through the most efficient resource mix, including
generation, transmission, and distributed energy resources.77 State procurement
mandates, including Renewable Portfolio Standards (“RPS”) and Energy Effi-
ciency Resource Standards (“EERS”), require utilities in a state to, respec-
tively, source a certain percentage of their electricity supply from renewable
energy and obtain a certain level of energy savings annually (generally from
energy efficiency, but also sometimes from demand response). Twenty-nine
states now have mandatory RPS in place, and twenty-four have EERS.78

Through these processes, states may discourage utilities from building trans-
mission where distributed energy solutions appear abundant and inexpensive,
although they typically do not require explicit consideration of non-transmis-
sion alternatives as a solution to identified transmission constraints.79 At least
three states, Vermont, Connecticut, and Maine, have passed specific laws re-
quiring that any transmission proposed for construction within the state con-
sider whether non-transmission alternatives could solve the same transmission
constraint more effectively.80 The commissions of many other states administra-

76 See id. at 1828–29 (explaining that Congress has been reluctant to displace traditional state land
use authority in the area of facility siting, given states’ long history of control over local land use
decisions); Rossi, supra note 5, at 1023–33 (describing “how developments in wholesale power R
markets and heightened attention to climate change render many state transmission line siting laws
obsolete to address problems in the U.S. energy economy”); see generally Brown & Rossi, supra
note 19. R
77 See Klass & Wilson, supra note 12, at 1806–07. R
78 See DATABASE OF STATE INCENTIVES FOR RENEWABLE ENERGY & EFFICIENCY, supra note 4 R
(showing that twenty-nine states plus the District of Columbia have mandatory RPS); Energy
Efficiency Resource Standards, AM. COUNCIL FOR AN ENERGY EFFICIENT ECON., http://perma.cc/
9WGM-NM3A (finding twenty-four states with an EERS as of August 2014).
79 See Memorandum from Richard Cowart, Chair, Elec. Advisory Comm., to Honorable Patricia
Hoffman, Assistant Sec’y for Elec. Delivery & Energy Reliability, U.S. Dep’t of Energy, Re:
Recommendations on Non-Wires Solutions, at 14–15 (Oct. 17, 2012) [hereinafter Memorandum
from Richard Cowart] (on file with the Harvard Law School Library).
80 See State of Vermont, Public Service Board Order, Investigation into the Establishment of
Guidelines for Distributed Utility Planning by Vermont Electric Distribution Utilities In Re: Mem-
orandum of Understanding, Docket No. 6290 (2003). These requirements were codified in 2005.
See VT. STAT. ANN. tit. 30, § 218c (West 2015). Since this time, Vermont has created a “System
Planning Committee” that is responsible for “independently reviewing transmission plans and
screening for non-transmission alternatives.” See UPDATING THE GRID, supra note 13, at 25. R
Maine requires any person filing a petition for approval of a proposed transmission line to include
“results of an investigation by an independent 3rd party . . . of nontransmission alternatives to
construction of the proposed transmission line.” MAINE REV. STAT. ANN. tit. 35-A, § 3132 (2015).
Connecticut requires that “before an electric distribution company submits a proposal for trans-
mission lines or transmission line upgrades to the independent system operator or the Federal
Energy Regulatory Commission,” it must “assess the least-cost alternative to address reliability
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tively require consideration of non-transmission alternatives during transmis-
sion line approval processes, although with varying degrees of rigor.81

Prior to recent reforms, these state regulations constituted the primary
oversight of transmission planning. Such plans occurred utility-by-utility, with
each planning for the resources necessary to meet its internal customer needs.82

Today, these state levers continue to exert force over individual utility plans
and the siting of particular lines. However, utilities and their state oversight
bodies are no longer the primary locus for transmission planning because, as
the next section explains, FERC has regionalized the process to match industry
reforms and an opening of the grid. For this reason, FERC has become the key
regulator of transmission planning. State regulation continues to have relevance
for injecting non-transmission alternatives into individual utility planning
processes and individual line siting decisions, but federal attention to non-trans-
mission alternatives is now critical to ensure that regional planning incorporates
these options. The next two sections explain further how regional transmission
planning, overseen by FERC, has come to function in practice, in order to lay
the groundwork for understanding how these processes treat non-transmission
alternatives.

C. An Introduction to Transmission Planning

Transmission planning is a complex endeavor, involving layers of private
entities and regulators. Two hundred thousand miles of high-voltage transmis-
sion lines across the United States carry electricity from power plants to de-
mand centers.83 These lines interconnect in historical rather than optimal
patterns, and hundreds of individual utilities own portions of this larger sys-
tem.84 However, although technically under the ownership of hundreds of utili-
ties, “from an electrical engineering perspective [the transmission system]
operates as a single machine.”85 Transmission planning attempts to coordinate

concerns, including, but not limited to, lowering electricity demand through conservation and
distributed generation projects.” CONN. GEN. STAT. ANN. § 16a-3e (West 2015).
81 See Memorandum from Richard Cowart, supra note 79, at 11–12. R
82 See Brown & Rossi, supra note 19, at 721–22. R
83 See KAPLAN, supra note 5, at 2–4. R
84 Klass & Wilson, supra note 12, at 1805, 1808; see also Jonathan Thompson, The Power Grid R
May Determine Whether We Can Kick Our Carbon Habit, HIGH COUNTRY NEWS (June 3, 2013),
http://perma.cc/EVZ4-YP7M (describing the grid as growing “in an organic fashion, with new
components welded on to the old ones, like additions slapped on to trailers in the rural West”).
85 See Order 2000, supra note 20, at 817. Actually, the U.S. grid is more like three machines, R
because the entire grid is not interconnected. There is a western interconnect, an eastern intercon-
nect, and a separate grid in the state of Texas that is not overseen by FERC because it is not
considered sufficiently “interstate.” See Klass & Wilson, supra note 12, at 1808; see also R
KAPLAN, supra note 5, at 3. As of 2009, investor-owned utilities (“IOUs”) owned sixty-six per- R
cent of the United States’ high voltage transmission; the federal government, cooperatives, and
other public power providers owned another twenty-seven percent; and independent transmission
companies owned four percent. KAPLAN, supra note 5, at 4. Outside of the Upper Plains and the
West, IOUs own approximately eighty percent of the grid. Id. Unlike IOUs, public power provid-
ers are not typically subject to the full panoply of state and federal regulation discussed in this
Article; instead, they are self-regulated by their governing boards. Id. at 6.
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these entities in order to build the additional transmission necessary to maintain
reliability,86 reduce congestion, and connect new resources to load.87 It is a criti-
cal part of maintaining a functioning electricity grid, given the grid’s disparate
ownership patterns but inherent interconnectedness.88

This Article uses “transmission planning” to mean the exercise of project-
ing future needs for new transmission and selecting projects to meet those
needs. In this way, it distinguishes between this concept and the later processes
of siting and paying for particular lines, as well as day-to-day management of
lines.89 It does so because, for purposes of addressing non-transmission alterna-
tives, it is important to unpack the particular problem of how needs are identi-
fied and potential responses considered. Indeed, some of the promise of non-
transmission alternatives lies in their ability to avoid later siting battles.

From a technical perspective, there are two types of transmission planning:
reliability planning and economic planning.90 For reliability planning, transmis-
sion planners—typically specialized electrical engineers—begin by assessing
current electricity supply and demand, planned future generation and merchant
transmission projects,91 and projected future demand, typically over a long time
horizon such as ten years.92 The primary aim is to determine whether planned
additions to, and subtractions from, the electricity grid will adequately protect
the system’s future reliability.93 Where it is determined that planned additions

86 The “reliability” of the electric system refers to how the system performs under stress, and
measures the system’s ability “to continue operation while some lines or generators are out of
service.” U.S. DEP’T OF ENERGY, supra note 2, at 43. R
87 See Hearing on Legislation Regarding Electric Transmission Lines (Wellinghoff), supra note 3, R
at 2, 7.
88 See id.; Order 1000, supra note 26, at 49,848–49 (noting that the Department of Energy has R
recognized that “the electricity industry faces a major long-term challenge in ensuring an ade-
quate, affordable, and environmentally sensitive energy supply and that an open, transparent, in-
clusive, and collaborative process for transmission planning is essential to securing this energy
supply”).
89 Cf. Klass & Wilson, supra note 12, at 1847 (explaining that while regional authorities engage in R
transmission line planning, authority for siting remains with the states).
90 See Eric Hirst & Brendan Kirby, Key Transmission Planning Issues, ELEC. J., Oct. 2001, at 59,
60 (explaining these two types of planning, although noting that some grid planners believe that
the distinction between these two categories is in practice quite blurry). As explained infra note
227, FERC’s Order 1000 added a third category of transmission planning—planning for “public R
policy requirements.”
91 Merchant transmission projects are those proposed by outside developers who, unlike traditional
transmission providers, are not regulated as natural monopolies that can recover the costs of a
project from captive retail customers. Merchant providers assume all market risk of their projects
and have a right to charge for transmission at negotiated rates. See Heidi Werntz, Let’s Make a
Deal: Negotiated Rates for Merchant Transmission, 28 PACE ENVTL. L. REV. 421, 424–26 (2011).
92 See FOX-PENNER, supra note 1, at 83; see also, e.g., In re Long-Range Elec. Res. Plan & Infra- R
structure Planning Process, Case No. 07-E-1507, N.Y. Pub. Serv. Comm’n, at 3 (July 8, 2008)
[hereinafter In re Long-Range Planning] (describing the N.Y. Independent System Operator’s
transmission planning process); FERC Order on Compliance Filing, Cal. Indep. Sys. Operator,
143 FERC ¶ 61,057, at ¶ 57 (Apr. 18, 2013) (finding that ten years is a sufficiently long-term
planning horizon for regional transmission planning processes).
93 See Order 1000, supra note 26, at 49,855; see also, e.g., In re Long-Range Planning, supra note R
92, at 2. Such analyses are informed by regional assessments undertaken by the North American R
Electric Reliability Corporation (“NERC”), the entity charged by FERC with ensuring the relia-
bility of the grid. While NERC does not have the authority to actually order that any additional
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will not ensure reliability, planners seek to identify where and what amount of
additional resources is necessary.94 After needs are identified, specific solutions
are solicited and weighed against each other to choose the best option.95 This
latter process—the consideration of various potential solutions to an identified
need—is where non-transmission alternatives can play a role.

Economic transmission planning focuses on saving consumers money by
reducing grid congestion.96 Grid congestion, much like traffic congestion, can
cost consumers hundreds of millions of dollars per year, as it limits the ability
of the grid operator to deploy the cheapest power at any given time to the areas
where it is needed.97 Economic planning seeks to identify the places in the grid
that are suffering most from congestion, or are likely to suffer from congestion
in the future.98 This exercise allows for the solicitation of new transmission
projects that might reduce congestion enough to produce an overall net benefit
to the system.99 Here again, non-transmission alternatives can provide potential
solutions.

This basic technical explanation of reliability and economic planning
masks a convoluted set of actors. The next section describes the actors involved
in transmission planning along with the ways FERC has recently sought to
bring standardization and unification to transmission planning across the
country.

D. The Evolution of Transmission Planning

In the past few decades, transmission planning has slowly transformed
from a utility-by-utility exercise into a more coordinated regional endeavor.
FERC has actively promoted this transformation, interpreting its jurisdictional
mandate in increasingly broad terms. In doing so, however, it has also empha-
sized regional flexibility, perhaps as a palliative to states and transmission
providers none too excited about greater federal oversight. As a result, trans-

transmission or generation be built, see Reliability Assessment & Performance Analysis, NORTH

AM. ELEC. RELIABILITY CORP., http://perma.cc/Y6XD-NTZZ, reliability standards that NERC
files and the Commission approves become mandatory and enforceable against any “user or
owner or operator of the bulk-power system” that violates them. See 16 U.S.C. § 824o (2012).
94 See In re Long-Range Planning, supra note 92, at 14. R
95 For simplicity’s sake, this introduction glosses over the regional differences and nuances of how
solutions are compared. Part II infra takes up this topic in more detail.
96 Grid congestion occurs “when insufficient transfer capacity is available to implement all of the
preferred schedules for electricity transmission simultaneously,” forcing grid operators to re-route
certain electricity transfers at lost efficiency. U.S. DEP’T OF ENERGY, supra note 2, at 41. R
97 See JIM DYER, ELEC. POWER GRP., TRANSMISSION BOTTLENECK PROJECT REPORT 20 (2003),
http://perma.cc/HYY5-MEWW (report prepared for the Consortium for Electric Reliability Tech-
nology Solutions and the U.S. Department of Energy). Although conceptually similar, the cost of
traffic congestion is much higher: the U.S. Department of Transportation reports that it cost $121
billion in 2011. Focus on Congestion Relief, U.S. DEP’T OF TRANSP., http://perma.cc/MV73-
DDNA (citing TEXAS A&M TRANSP. INST., 2012 ANNUAL URBAN MOBILITY REPORT (2012), http:/
/perma.cc/D38H-EAQ9).
98 See Hirst & Kirby, supra note 90, at 60–63; N.Y. INDEP. SYS. OPERATOR, 2011 CONGESTION R
ASSESSMENT AND RESOURCE INTEGRATION STUDY 17 (2012), http://perma.cc/4ACS-8J4L.
99 See N.Y. INDEP. SYS. OPERATOR, supra note 98, at 17. R
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mission planning processes vary considerably across the country in ways ex-
plained in this section, which provides background on how FERC has worked
to improve transmission planning over the past several decades.

Since the 1990s, the electricity industry has seen considerable changes in
the form of “deregulation,” or “restructuring.”100 This Article does not treat
this history in detail, as many others do this well.101 It focuses instead on spe-
cific changes that restructuring brought to transmission planning. Traditionally,
most utilities were “vertically integrated,” meaning they each owned and pro-
vided generation, transmission, and distribution services.102 State regulators
oversaw these utilities and established the rates that they could charge custom-
ers under traditional “cost of service” principles, which reward utilities an es-
tablished rate of return on investments.103 Utilities typically provided their
services to customers as a “bundled” package, with a single charge for genera-
tion, transmission, and distribution.104 Under this model, FERC had little role in
regulating transmission planning, as utilities simply planned for their own
transmission needs under state oversight.105

The Energy Policy Act of 1992 began to change this long-standing ar-
rangement.106 The Act gave FERC power to open up access to transmission,107

and FERC used this authority to promulgate several landmark orders. In 1996,
it issued Orders 888 and 889, which required all public utilities to allow outside

100 Because the movement in the electricity market from classically regulated monopolies to a
more open market model that relies on competition to keep prices low occurred in concert with the
deregulation of many other major U.S. industries, many refer to it as “deregulation.” See FOX-

PENNER, supra note 1, at 9 (explaining that in 1990, the electric industry began to follow in the R
deregulatory footsteps of airlines, telephone companies, natural gas suppliers, and trucking firms).
Others, however, prefer the term “restructuring” because the industry is still heavily regulated.
See David B. Spence, Can Law Manage Competitive Energy Markets?, 93 CORNELL L. REV. 765,

765 & n.1 (2008).
101 See generally Spence, supra note 100; HIRSH, supra note 42; The Hon. Joseph T. Kelliher & R
Maria Farinella, The Changing Landscape of Federal Energy Law, 61 ADMIN. L. REV. 611 (2009);

Richard J. Pierce, Jr., Completing the Process of Restructuring the Electricity Market, 40 WAKE

FOREST L. REV. 451 (2005). For a thorough exploration of the history of deregulation as it relates
to transmission, see Klass & Wilson, supra note 12, at 1805–08. R
102 While the line between transmission and distribution can at times be less than crystal clear, see
Frank R. Lindh & Thomas W. Bone, Jr., State Jurisdiction over Distributed Generators, 34 EN-

ERGY L.J. 499, 511–18 (2013) (tracing the expansion of judicial understandings of “transmission”
in light of the increasing interconnectedness of the grid), FERC has adopted a seven-factor test to
delimit whether certain facilities are transmission or distribution. See FERC Order No. 888, Pro-
moting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services
by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, 61
Fed. Reg. 21,540, 21,619–20 (May 10, 1996) (codified at 18 C.F.R. pts. 35, 385) [hereinafter
Order 888]. Distribution facilities are characterized by, inter alia, proximity to retail customers,
primarily inward flows of power, and lower voltage than transmission lines, which in contrast
typically operate at higher voltages and carry power over longer distances. See id.
103 See Spence, supra note 100, at 769 & n.21; see also Monast & Adair, supra note 73, at 11. R
104 See New York v. FERC, 535 U.S. 1, 4–5  (2002).
105 Id. at 23–24.
106 Energy Policy Act of 1992, Pub. L. No. 102-486, §§ 721–22, 106 Stat. 2776 (relevant portions
codified at 16 U.S.C. §§ 824j–k (2012)).
107 See 16 U.S.C. §§ 824j–k.
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parties to access their transmission lines at non-discriminatory rates.108 This
opening up of transmission lines in turn created a dramatic rise in the amount of
electricity transferred inter-regionally.109 Order 888 also encouraged the forma-
tion of “Independent System Operators” (“ISOs”) to manage regional grids to
ensure open access.110

In the face of these changes, FERC grew concerned that transmission
planning might not be “keeping up” with the regionalization of electricity
flows.111 Accordingly, it engaged in a series of reforms to update transmission
planning to reflect the reality that transmission management could no longer be
a utility-by-utility exercise with planning governed exclusively by a patchwork
of state law requirements.112

FERC first issued Order 2000 in 2000, which encouraged, but stopped
short of mandating, the formation of regional transmission organizations
(“RTOs”).113 These RTOs would be “independent grid management organiza-
tions” that would run the grid’s daily operations and plan for future grid expan-
sions on a regionally efficient scale, unimpeded by private economic
interests.114 Transmission providers within an RTO would voluntarily delegate
operational control of their transmission assets to these grid operators in ex-

108 Order 888, supra note 102; FERC Order No. 889, Open Access Same-Time Information Sys- R
tem (Formerly Real-Time Information Networks) and Standards of Conduct, 61 Fed. Reg. 21,737
(May 10, 1996) (codified at 18 C.F.R. pt. 37); see also Pub. Util. Dist. No. 1 v. FERC, 272 F.3d
607, 610 (D.C. Cir. 2001).
109 Pub. Util. Dist. No. 1., 272 F.3d at 610; see also Order 2000, supra note 20, at 813. Alongside R
these federal reforms, states experimented with deregulating their retail electricity markets. The
state movement in this direction chilled, however, following the infamous meltdown of Califor-
nia’s deregulated markets in 2001. See HIRSH, supra note 42, at 248–53 (reporting that by Febru- R
ary 1996, thirty-six state legislatures had begun studying whether to adopt measures towards
restructuring their electricity sectors); Timothy P. Duane, Regulation’s Rationale: Learning from
the California Energy Crisis, 19 YALE J. ON REG. 471, 471 (2002) (describing how “deregulation
of energy markets has been challenged by the California energy crisis of 2000–2001 and the
collapse of Enron”); see generally Peter Navarro & Michael Shames, Electricity Deregulation:
Lessons Learned from California, 24 ENERGY L.J. 33 (2003) (describing California’s troubled
experiment with retail deregulation). Several of the states that deregulated retail rates have since
suspended or scaled back their reforms. See FOX-PENNER, supra note 1, at 10. R
110 See Order 888, supra note 102, at 21,595; see also Joel Eisen, Regulatory Linearity, Commerce R
Clause Brinksmanship, and Retrenchment in Electric Utility Deregulation, 40 WAKE FOREST L.

REV. 545, 551 (2005).
111 Order 2000, supra note 20, at 814. R
112 Id. (determining that regionalization was necessary to improve grid management and plan-
ning); see also Order 1000, supra note 26, at 49,857; Rossi, supra note 5, at 1024 (explaining that R
while state models may have traditionally functioned well to attract investment for transmission,
most have not been updated to accommodate the increasingly interstate wholesale power market);
James J. Hoecker, Transmission Planning—A New Lever for FERC?, NAT. GAS & ELEC., Aug.
2007, at 22 (noting that, absent regional planning requirements, “transmission providers often
made decisions to expand the transmission facilities within their system footprints with state-
imposed service obligations and little else in mind”).
113 Order 2000, supra note 20, at 834. Whether or not FERC’s jurisdiction would have allowed it R
to order mandatory RTO participation was “unclear.” Robert J. Michaels, The Governance of
Transmission Operators, 20 ENERGY L.J. 233, 236 (1999).
114 See Order 2000, supra note 20, at 813–15 (suggesting that RTOs/ISOs provided a way to avoid R
“discriminatory behavior” on the part of individual transmission owners and to respond to the
growing need to manage regional power flows “in real time” and “over large geographic areas”).
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change for fair compensation when other providers used their lines.115 Order
2000 also established “minimum characteristics and functions” that RTOs had
to meet to gain FERC approval.116 One such characteristic was “ultimate re-
sponsibility for both transmission planning and expansion within its region [to]
enable it to provide efficient, reliable and non-discriminatory service.”117

Although Order 2000 explicitly sought to improve transmission planning
and grid management by requesting placement of all transmission under RTO
control,118 its results were limited.119 Only one additional RTO/ISO—the South-
west Power Pool—was created after its issuance.120 These limited results are not
surprising, as “the transfer of operational control or ownership over transmis-
sion systems was frequently against [transmission owners’] self-interest.”121

During the early 2000s, the Commission considered taking more aggressive
steps to mandate regional power markets, but abandoned these proposals in the
face of considerable state opposition.122

Accordingly, the United States is left with a patchwork of RTO and non-
RTO regions. RTOs serve approximately two-thirds of electricity customers,
although their geographic coverage is more limited, as indicated in the map
below.123 Until recently, participation or non-participation in an RTO very much
dictated how transmission planning occurred: either it occurred on the individ-
ual utility level, with limited voluntary collaboration; or it occurred at the RTO
level, where a regional scope prevailed.124 As the next section explains, how-

115 Ill. Commerce Comm’n v. FERC, 721 F.3d 764, 764 (7th Cir. 2013) (describing RTOs as
“voluntary associations of utilities that own electrical transmission lines interconnected to form a
regional grid and that agree to delegate operational control of the grid to the association”); see
also Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, 1364 (D.C. Cir. 2004) (explain-
ing that utilities must offer transmission service “on an open-access, non-discriminatory basis”
that charges all users of the system the same rate). At the time FERC issued Order 2000, five ISOs
already existed. Order 2000, supra note 20, at 815. In practice, these organizations functioned R
much like the envisioned RTOs, although not necessarily with the uniformity or at the regional
scale FERC hoped. See id.; Eisen, supra note 110, at 551. R
116 See Order 2000, supra note 20, at 909. The structure and governance of RTOs are discussed in R
more detail infra Part II.
117 Id. at 909.
118 See id. at 812.
119 Cf. Eisen, supra note 110, at 552 (calling the “voluntary compliance” aspect of Order 2000 a R
“serious shortcoming”). Part of the reason that RTOs failed to gain traction is that California’s
electricity crisis occurred around this same time, leading many to question whether organized
markets were the panacea they promised to be. See, e.g., Mary Anne Sullivan, Joseph C. Bell &
John R. Lilyestrom, Standard Market Design: What Went Wrong? What Next?, ELEC. J., July
2003, at 11, 13–14. There were several unsuccessful efforts to create ISOs, the predecessors to
RTOs, including in the Pacific Northwest, the Rocky Mountain region, and the Midwest. Order
2000, supra note 20, at 816. R
120 See Regional Transmission Organizations (RTO)/Independent System Operators (ISO), FERC,
http://perma.cc/Q4NV-FQ5A; About SPP, SW. POWER POOL, http://perma.cc/4LEE-Z7BE (“The
Federal Energy Regulatory Commission (FERC) approved SPP as a Regional Transmission Or-
ganization in 2004 and a Regional Entity in 2007.”).
121 Eisen, supra note 110, at 553. R
122 See generally Sullivan et al., supra note 119; see also Hoecker, supra note 112, at 21. R
123 Order 1000, supra note 26, at 49,857; Dworkin & Goldwasser, supra note 57, at 544; see also R
Ill. Commerce Comm’n v. FERC, 721 F.3d 764, 769 (7th Cir. 2013) (noting that RTOs control
“more than half” of the nation’s electrical grid).
124 See Order 1000, supra note 26, at 49,856–87. R



\\jciprod01\productn\H\HLE\39-2\HLE206.txt unknown Seq: 22  8-JUL-15 15:42

478 Harvard Environmental Law Review [Vol. 39

ever, FERC recently decided that RTO status should no longer determine
whether regionalized planning occurs.

FIGURE 1. MAP OF U.S. AND CANADIAN ISO/RTO PARTICIPATION
125

(areas shaded in green do not belong to an ISO/RTO)

E. FERC’s Change of Course

FERC has now moved beyond the RTO/non-RTO distinction in transmis-
sion planning to issue two major orders setting forth transmission planning pa-
rameters that apply to all transmission providers, whether organized into an
RTO or not. In 2007, FERC issued Order 890 with the goal of “promot[ing]
efficient utilization of transmission by requiring an open, transparent, and coor-
dinated transmission planning process” among transmission providers and
stakeholders in a region.126 Order 890 required each transmission provider127 to
submit a proposal for a “coordinated and regional planning process” that com-

125 Map reprinted from ISO RTO Operating Regions, SUSTAINABLE FERC PROJECT, http://perma
.cc/CC2D-W4SD.
126 Order 890, supra note 26, at 12,267. R
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plied with several principles.128 The order also made the first nod towards non-
transmission alternatives, agreeing with commenters that customer demand re-
sources should be considered on a comparable basis to transmission resources
where appropriate.129 As a functional matter, Order 890 typically resulted in the
creation of bi-level transmission planning, particularly in non-RTO regions.
Transmission providers first plan at the local level, where they focus on meet-
ing local customer needs, and then at the regional level, where local plans are
amalgamated and compared for compatibility and effectiveness.130

Four years later, convinced that Order 890 had not gone far enough, FERC
asserted further planning control in its July 2011 Order 1000. Order 1000 en-
acts several interesting reforms. It specifically requires transmission providers
to participate in regional processes that produce regional transmission plans—
a more concrete planning requirement than Order 890’s.131 Order 1000 also cre-
ates new requirements for these plans: first, they (and local plans) must “pro-
vide for the consideration of transmission needs driven by public policy
requirements.”132 FERC created this rather generic-sounding requirement
largely to make regional transmission planners take into consideration state
goals for promoting renewable energy.133 This requirement should, at least in
theory, force regional transmission planners to identify those places where
transmission constraints on renewables are most likely to arise and plan accord-
ingly.134 FERC also emphasizes in Order 1000 the consideration of non-trans-
mission alternatives. The order requires “comparable consideration of
transmission and non-transmission alternatives in the regional transmission
planning process,” although it leaves the details and metrics to be worked out
by respective regions.135

Order 1000 contains two other noteworthy reforms. It requires an unprece-
dented level not just of regional planning, but also inter-regional coordination
that will help regions work together to ensure that the most cost-effective solu-

127 “Transmission providers” in this context means investor-owned utilities that own transmission
lines and are subject to FERC and state public utility commission oversight. As described supra
note 85, publicly owned transmission is largely (though not in every case) outside of the authority R
of federal and state energy regulators.
128 Order 890, supra note 26, at 12,320. More specifically, Order 890 required regions to conform R
with principles regarding coordination, openness, transparency, information exchange, compara-
bility, dispute resolution, regional participation, economic planning studies, and cost allocation.
Id. at 12,320–36.
129 Id. at 12,326 (“[W]here demand resources are capable of providing the functions assessed in a
transmission planning process, and can be relied upon on a long-term basis, they should be permit-
ted to participate in that process on a comparable basis.”).
130 See Order 1000, supra note 26, at 49,856. R
131 Id. at 49,845. FERC felt the need to take this additional step because, even following Order
890, some regions merely used the regional process “as a forum to confirm the simultaneous
feasibility of transmission facilities contained in their local transmission plans.” Id. at 49,857.
132 Id. at 49,876.
133 See Klass & Wilson, supra note 12, at 1824 (“One of the purposes of the order is to give more R
priority to lines that will serve renewable energy goals and make those lines more affordable.”).
134 See Shelley Welton & Michael B. Gerrard, FERC Order 1000 as a New Tool for Promoting
Energy Efficiency and Demand Response, 42 Envtl. L. Rep. (Envtl. Law Inst.) 11,025, 11,026

(Nov. 2012); Watson & Colburn, supra note 37, at 38. R
135 Order 1000, supra note 26, at 49,869. R
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tions are chosen when lines cross more than one region.136 Finally, it requires
all regional plans to include a “regional cost allocation method” that spells out
how the transmission providers will share the costs of regional transmission
facilities selected during their planning procedures, although it leaves it to the
regions to develop these methodologies.137

Many states have criticized these Order 1000 reforms as encroaching on
their authority over planning and resource decisions. Particularly in non-RTO/
ISO regions, transmission providers have had to form new regional planning
processes that elevate regional interests above local ones, and may lead to the
rejection of providers’ preferred solutions and substitution of mandatory alter-
native projects.138 This perceived federal usurpation led several states and com-
panies to file a lawsuit against the Commission, alleging that FERC has gone
beyond its jurisdiction in mandating regional transmission planning and cost
allocation.139 In August 2014, however, the D.C. Circuit rejected petitioners’
arguments and held that Order 1000’s reforms were all within FERC’s
jurisdiction.140

Certain states and providers may balk at Order 1000’s reforms, but both
Order 1000 and Order 890 contain a remarkable degree of regional flexibility.
Pervading FERC’s two recent transmission orders are emphases on stakeholder
participation and collaboration among private transmission providers and other
interested parties.141 FERC also delegates considerable authority to regional
planners—i.e., transmission providers and RTOs/ISOs—that operate in a quasi-
governmental, quasi-private fashion, to shape the details of individual regional
planning processes, including processes for giving non-transmission alterna-
tives parity. This strategy represents a softer path for FERC, and one that
pushes less forcefully against the bounds of its jurisdiction than the discarded
alternative of mandating RTO participation.142 In taking this softer path in regu-
lating transmission planning, FERC is trusting that delegation, accompanied by
procedural reforms, including transparency and enhanced participation, and a
few mandates to “consider” certain issues it deems important, will suffice to
improve the United States’ critically important, much maligned, and regionally

136 Id. at 49,900–01.
137 Id. at 49,846. The order also requires transmission providers to adopt an inter-regional cost-
allocation methodology “for allocating the costs of a new interregional transmission facility that is
jointly evaluated by the two or more transmission planning regions in their interregional transmis-
sion coordination procedures.” Id.
138 See id. at 49,857.
139 See, e.g., Joint Initial Brief of Petitioners/Intervenors in Support of Petitioners Concerning
Threshold Issues at 3, 6–7, S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014) (Nos. 12-
1232 et al.), 2013 WL 2325913. As will be explored infra, this complaint is the latest in a long
series of concerns over FERC’s regulatory expansion into matters traditionally under state control.
See, e.g., Order 2000, supra note 20, at 937–38 (cataloguing a range of state concerns on the R
“vexing problem of Federal/state jurisdictional uncertainty” with respect to the creation of re-
gional transmission governance).
140 S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 48–49 (D.C. Cir. 2014).
141 As noted supra note 27, one crude measure of the order’s emphasis on stakeholder participation R
can be seen in the fact that the order mentions stakeholders a total of 197 times.
142 See infra Part III for further discussion of these jurisdictional issues.
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diverse transmission planning processes. Is FERC right to place so much trust
in these solutions?

II. NON-TRANSMISSION ALTERNATIVES’ PERSISTENT CHALLENGES

This Article asserts that the answer to this question, with respect to the
objective of giving parity to non-transmission alternatives, is no. FERC has
over-relied on these participatory reforms to fix a process that is substantively
hostile to non-transmission alternatives. To understand why these reforms are
failing non-transmission alternatives, it is necessary to look at the way that
regions are implementing Orders 890 and 1000. It is in the translation from
FERC’s broad mandates to concrete planning mechanisms and incentives that
the participatory, comparable consideration requirement may be thwarted. This
section explores how two regions—one non-RTO/ISO region and one ISO—
have implemented Order 1000’s non-transmission-alternatives reforms.143 It
then examines the flaws in these processes.

A. Non-Transmission Alternatives in Transmission Planning Today

As noted earlier, FERC’s directives to regions with respect to non-trans-
mission alternatives are relatively vague. FERC identifies Order 890 as the gen-
esis of its comparable consideration requirement for non-transmission
alternatives. In that order, FERC recognizes that “where demand resources are
capable of providing the functions assessed in a transmission planning process,
and can be relied upon on a long-term basis, they should be permitted to par-
ticipate in that process on a comparable basis.”144 In its clarification order, Or-
der 890-A, FERC again reiterated that “advanced technologies and demand-
side resources must be treated comparably where appropriate in the transmis-
sion planning process and, thus, the transmission provider’s consideration of
solutions should be technology neutral.”145

Order 1000 builds upon these requirements to explicitly require “compa-
rable consideration of transmission and non-transmission alternatives,” al-
though it then explains:

[W]e will not establish minimum requirements governing which
non-transmission alternatives should be considered or the appropriate
metrics to measure non-transmission alternatives against transmission
alternatives. Those considerations are best managed among the stake-

143 This Article analyzes the Southeastern Regional Transmission Planning Process and the Mid-
continent Independent System Operator as its two examples, not because of any special character-
istics that they have, but because the author found them to be generally representative of multi-
state, non-organized planning regions and organized planning regions, respectively.
144 Order 890, supra note 26, at 12,326. R
145 Order 890-A, supra note 26, at 3009. R
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holders and the public utility transmission providers participating in
the regional transmission planning process.146

Given the regional flexibility thereby endorsed by Order 1000, regional imple-
mentation of the comparable consideration mandate becomes key. As it turns
out, most regions leave much to be desired in their implementation, as can be
seen through examining a few representative operating tariffs and Order 1000
filings.147

1. The Southeastern Regional Transmission Planning Process

The first example of how non-transmission alternatives are being inte-
grated into transmission comes from the Southeastern Regional Transmission
Planning Process (“SERTP”). Utilities across the Southeast that are not mem-
bers of RTOs formed this regional planning process in response to Order 890.148

SERTP transmission providers, as is typical of most regions, conduct both
their own “local” transmission plans that are utility-specific, and participate in
the broader regional planning effort required by Order 890 and strengthened by
Order 1000. They operate on self-described “bottom-up” principles—individ-
ual transmission owners present their plans to the regional group for inclusion
in the broader regional plan.149 At the regional level, transmission owners and
non-incumbent transmission developers can submit proposed projects that they
believe would more efficiently and effectively address regional transmission
needs than projects proposed via individual utility plans. These proposed re-
gional transmission projects are evaluated to determine whether they will pro-
vide significant benefits over solutions proposed by individual utility
providers,150 and to ensure that they will not increase the costs to any utilities

146 Order 1000, supra note 26, at 49,869. R
147 Beginning with Order 888, when FERC required transmission providers to open their transmis-
sion lines up to competitors at competitive, non-discriminatory rates, it also required such utilities
to “file open access non-discriminatory transmission tariffs that contain minimum terms and con-
ditions of non-discriminatory service.” Order 888, supra note 102, at 21,541. Utilities typically R
detail their transmission planning processes in attachments to their tariffs, and further explain how
their procedures comply with new FERC requirements through “transmittal letters” that accom-
pany the filing of their amended tariffs. See, e.g., In re: Midwest Independent Transmission Sys-
tem Operator, Inc.’s and MISO Transmission Owners’ Compliance Filing for Order No. 1000,
Regarding Regional Planning and Cost Allocation of Transmission Projects, FERC Docket No.
ER13-187, Transmittal Letter (Oct. 25, 2012). For additional examples of how other regions are
treating non-transmission alternatives, see Memorandum from Richard Cowart, supra note 79, at R
6–8.
148 See About Us, SE. REG’L TRANSMISSION PLANNING, http://perma.cc/578V-7LUN. SERTP in-
cludes all or portions of Alabama, Florida, Georgia, Illinois, Indiana, Iowa, Kentucky, Missouri,
Mississippi, North Carolina, Ohio, Oklahoma, South Carolina, Virginia, and Tennessee. See SE.

REG’L TRANSMISSION PLANNING, REGIONAL TRANSMISSION PLANNING ANALYSES (2014), http://per
ma.cc/U8YB-4NAY (map of SERTP’s region on cover of report).
149 Filing of Louisville Gas and Electric Company & Kentucky Utilities Company at 16, App. 3
Attach. K § 7, FERC Docket No. ER13-897 (Feb. 7, 2013).
150 More specifically, regionally proposed solutions must have a “regional transmission benefit-to-
cost ratio of at least 1.25.” See id. at App. 3 Attach. K § 26.2.1. The “benefit used in this calcula-
tion will be quantified by the transmission costs that the Beneficiaries [i.e., those whom the trans-
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that will be allocated some of the costs (as compared to the plans proposed by
individual transmission owners).151

As part of its solicitation of regional solutions, the SERTP process allows
for stakeholder proposals of non-transmission alternatives. Transmission own-
ers are responsible for training stakeholders “regarding the underlying criteria
and methodologies utilized to develop the transmission expansion plan.”152 Fol-
lowing this training, stakeholders are free to propose alternatives, including
non-transmission alternatives (although these are not explicitly mentioned),
with the caveat that they must “perform analysis” prior to proposing the alter-
native.153 The transmission owners then commit to analyzing proposed alterna-
tives, taking into account “factors such as, but not limited to, the proposed
alternatives’ impacts on reliability, relative economics, effectiveness of per-
formance, impact on transmission service (and/or cost of transmission service)
to other customers and on third-party systems, project feasibility/viability and
lead time to install.”154 The analysis of proposed non-transmission alternatives
would presumably mirror the benefit-cost analysis described supra for trans-
mission alternatives, although it is not clear whether the process for such stake-
holder proposals contains additional criteria. Transmission owners then are
responsible for reporting back to stakeholders “regarding the suggestions/
alternatives.”155

After the SERTP utilities submitted these plans in their Order 1000 com-
pliance filings, a group of environmental non-profit organizations intervened to
protest the paltry treatment given to non-transmission alternatives in this pro-
cess.156 The environmental interveners requested a more explicit explanation of
“the qualification for, process of, and means of evaluating non-transmission
proposals,” arguing that Order 1000 requires a more concrete process to ensure
comparable consideration.157 FERC declined to grant this request, explaining
that it had already determined that the provisions complied with Order 890’s
comparability principle.158 It thus chose to interpret Order 1000’s comparable

mission line would serve] would avoid due to their transmission projects being displaced by the
transmission developer’s proposed transmission project.” Id. at App. 3 Attach. K § 26.2.1(a).
151 See id. at 19. Projects must also obtain any necessary “jurisdictional authority/governance ap-
proval”—that is, they must pass through necessary state reviews. Id. at 19, App. 3 Attach. K
§ 26.4.
152 Id. at App. 3 Attach. K § 13.5.3.2.
153 Id. at App. 3 Attach. K § 13.5.3.3. The tariff does not specify what this analysis must contain.
See id.
154 Id. at App. 3 Attach. K § 13.5.3.4.
155 Id. at App. 3 Attach. K § 13.5.3.5.
156 See Motion to Intervene and Protest of Four Public Interest Organizations at 12–14, Ky. Utils.
Co. & Louisville Gas & Elec. Co., FERC Docket No. ER13-897-000 (Mar. 25, 2013) [hereinafter
Motion to Intervene and Protest of Four Public Interest Organizations].
157 Id. at 13–14.
158 See Order on Compliance Filings, Louisville Gas & Elec. Co. & Ky. Utils. Co., 144 FERC ¶
61,054, at ¶ 43 (July 18, 2013) (FERC Docket Nos. ER13-198-000, ER13-195-000, ER13-913-
000) (“With regard to Public Interest Organizations’ assertion that the SERTP process does not
treat transmission and non-transmission alternatives on a comparable basis, we note that, as de-
scribed above, Filing Parties uniformly adopt the provisions that the Commission previously con-
cluded comply with the comparability principle in Order No. 890.”).
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consideration mandate as adding no new substantive requirements with respect
to non-transmission alternatives.

2. The Midcontinent Independent System Operator

A second example of the regional treatment of non-transmission alterna-
tives comes from the Midcontinent Independent System Operator (“MISO”)
which controls transmission planning across fifteen states and one Canadian
province.159 MISO operates a combined “top-down/bottom-up” planning pro-
cess. Local transmission entities create transmission plans which MISO evalu-
ates to ensure compatibility and reliability, while MISO’s top-down planning
process examines “regional transmission drivers, including opportunities to re-
lieve congestion.”160

MISO made no amendments to its procedures for consideration of non-
transmission alternatives following Order 1000.161 And its operating tariff does
not mention non-transmission alternatives at all. The tariff does, however, state
that during “[e]valuation of [a]lternatives,” “inputs from stakeholders” will
be considered “in determining the solutions to be included in [the regional
transmission plan].”162 The potential alternatives proposed by stakeholders
“may include transmission, generation, and demand-side resources,” and
MISO commits to “review and evaluate such alternatives on a comparable ba-
sis and select the most appropriate solution.”163 MISO asserts in its transmittal
letter to FERC that this process fully satisfies the requirement to consider non-
transmission alternatives comparably, but qualifies their consideration by ex-
plaining that “because resource adequacy is under the jurisdiction of the states,
it is not appropriate for MISO to include in the regional transmission plan ‘un-
committed’ non-transmission alternatives (e.g., Generation Resources and De-
mand Response Resources).”164

Again, environmental groups intervened in the Order 1000 MISO filing
process to voice their concerns over how non-transmission alternatives were

159 About Us, MIDCONTINENT INDEP. SYS. OPERATOR, https://perma.cc/HHR8-3UHM. More spe-
cifically, MISO covers “all or most of North Dakota, South Dakota, Nebraska, Minnesota, Iowa,
Wisconsin, Illinois, Indiana, Michigan and parts of Montana, Missouri, Kentucky, Arkansas,
Texas, Louisiana, and Mississippi.” Electric Power Markets: Midcontinent (MISO), FERC, http://
perma.cc/PQ6N-VTKM.
160 See Midcontinent Indep. Sys. Operator, Level 200—Transmission Planning and Cost Alloca-
tion Course (Apr. 29, 2014), https://perma.cc/L4AX-3VYA.
161 See Midwest Independent Transmission System Operator, Inc.’s & MISO Transmission Owners’
Compliance Filing for Order No. 1000, Tab A. Redlined Version of Tariff Sheets, FERC Docket
No. ER13-187 (Oct. 25, 2012) [hereinafter Compliance Filing for Order No. 1000]; see also
Motion to Intervene and Protest of Public Interest Organizations at 21, Midwest Indep. Transmis-
sion Sys. Operator, Inc. & Midwest Transmission Owners, FERC Docket Nos. ER13-186-000,
ER13-897-000, ER13-187-001 (Dec. 10, 2012) [hereinafter Motion to Intervene and Protest of
Public Interest Organizations] (“MISO did not propose any tariff changes to address [non-trans-
mission alternatives], because it believes that its planning process meets Order No. 890 (and
therefore Order No. 1000), requirements for comparable treatment . . . .”).
162 Compliance Filing for Order No. 1000, supra note 161, at Attach. FF § I.C.i.9. R
163 Id. at Attach. FF § I.D.1.b.
164 Id. at 7 & n.28.
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treated. They noted that although MISO espouses comparability, its tariff pro-
vides no clear metrics or procedures for evaluating transmission and non-trans-
mission alternatives comparably to select the most efficient and cost-effective
solution.165 Similarly, a filing by the Interstate Renewable Energy Council
(“IREC”)166 requested that FERC require MISO to develop a more detailed set
of guidelines instructing stakeholders how to present non-transmission alterna-
tives and specifying how proposed non-transmission alternatives’ costs and
benefits would be measured.167 IREC also asked that MISO be required to con-
duct a study of at least one non-transmission alternative, whether stakeholders
put forward a proposal or not.168 FERC was no more receptive to these protests
in the MISO proceeding than it was in the SERTP one, noting again that
MISO’s tariff was compliant with Order 890 and refusing to interpret Order
1000 to impose any additional requirements.169

In a few regions, FERC did push back against certain burdens imposed on
non-transmission alternatives. It required, for example, that the WestConnect
region reconsider its plans to subject non-transmission alternatives to the same
information and fee requirements as transmission proposals, given their differ-
ing natures.170 It also rejected language in ColumbiaGrid participants’ proposed
tariffs (in the northwestern United States) that would have required the study
team to subject non-transmission alternatives alone to a determination that
“such alternative[s] [have] a reasonable degree of development.”171 But by
and large, FERC accepted plans that provided little detail about how the partic-
ular features of non-transmission alternatives would be included in the compa-
rability process, and that relied entirely on stakeholder proposals for non-
transmission alternatives.172

165 Motion to Intervene and Protest of Public Interest Organizations, supra note 161, at 19–25. R
166 IREC is a nonprofit organization that focuses on regulatory reforms related to clean energy,
and also serves as a credentialing organization for those in the clean energy workforce. See About
IREC, INTERSTATE RENEWABLE ENERGY COUNCIL, http://perma.cc/U54P-XVX9.
167 Motion to Intervene and Comments of Interstate Renewable Energy Council Inc. at 15, Mid-
west Indep. Transmission Sys. Operator, Inc., FERC Docket Nos. ER13-187-000, ER13-187-001
(Dec. 10, 2012).
168 Id. at 17.
169 Order on Compliance Filings and Tariff Revisions, Midwest Indep. Transmission Sys. Opera-
tor, Inc., 142 FERC ¶ 61,215, at ¶ 48 (Mar. 22, 2013) (FERC Docket Nos. ER13-187-000 et al.).
170 See Order on Compliance Filing, Pub. Serv. Co. of Colo., 142 FERC ¶ 61,206, at ¶¶ 89–90
(Mar. 22, 2013) (FERC Docket Nos. ER13-75-000 et al.).
171 See Order on Compliance Filing, Avista Corp., 143 FERC ¶ 61,255, at ¶¶ 76–81 (June 20,
2013) (FERC Docket Nos. ER13-93-000 et al.).
172 See, e.g., Order on Compliance Filings and Tariff Revisions, supra note 169, at ¶ 48; Order on R
Compliance Filings, Louisville Gas & Elec. Co., 144 FERC ¶ 61,054, at ¶ 43 (July 18, 2013)
(FERC Docket Nos. ER13-897-000, ER13-908-000, ER13-913-000) (determining that the compa-
rability metrics established by SERTP in response to Order 890 sufficed to satisfy Order 1000’s
requirements); Order on Compliance Filings, ISO New England, Inc., 143 FERC ¶ 61,150, at ¶¶
39, 127 (May 17, 2013) (FERC Docket Nos. ER13-193-000, ER13-913-000) (rejecting movants’
assertion that ISO New England’s process “does not allow for similar consideration of transmis-
sion and non-transmission alternatives”); Order on Compliance Filings, NYISO, Inc., 143 FERC ¶
61,059, at ¶¶ 148–49 (Apr. 18, 2013) (FERC Docket No. ER13-102-000) (refusing portion of
filing that it read to place additional restrictions on which stakeholder proposals could be consid-
ered, but not requiring the ISO to go beyond acceptance of stakeholder proposals); Order on
Compliance Filings, PJM Interconnect, LLC, 142 FERC ¶ 61,214, at ¶¶ 49, 53 (Mar. 22, 2013)
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Because FERC thereby added little substance to the “comparability” prin-
ciple announced in Order 890, the progress made on non-transmission alterna-
tives since Order 890 is a fair measure of the likely success of non-transmission
alternatives post-Order 1000. As public interest organizations note in their fil-
ings for multiple regions, the track record is poor: not only have non-transmis-
sion alternatives not been selected as superior to transmission solutions, they
have not even been proposed for consideration.173 It could be, of course, that
non-transmission alternatives are not being proposed as superior solutions be-
cause there are no non-transmission alternatives that present superior solutions
to transmission. But reaching this conclusion first requires a determination that
the regional filings described above create the “technology neutral” processes
that FERC seeks for them to achieve.174 As the next section explains, there are
numerous reasons to believe that it is these processes—rather than the non-
transmission alternatives themselves—that are not measuring up.

B. The Challenges Non-Transmission Alternatives Face

FERC’s Orders 890 and 1000 create more open transmission planning
processes, require clear indications of how and when stakeholders can partici-
pate in these processes, and mandate the production of substantive regional
transmission plans.175 The orders’ focus on stakeholder involvement surely has
some laudable effects and may help prevent transmission providers from cap-
turing the planning process.176 But this mere opening up of the process to stake-
holder participation is unlikely to result in the proposal, let alone execution, of
any non-transmission alternatives, even where these alternatives represent cost-
effective solutions. This section explores two categories of problems that place

(FERC Docket Nos. ER13-198-000, ER13-195-000, ER13-90-000) (asking PJM to reinstate or
revise only those portions of its previous tariff that dealt with comparability that it had removed,
but not requiring any additional affirmative action on its part).
173 See, e.g., Motion to Intervene and Protest of Public Interest Organizations, supra note 161, at R
22 (“[T]he virtually complete absence to date of stakeholder proposals for [non-transmission
alternatives (“NTAs”)] as solutions suggests that these principles may be falling short of ensuring
the comparable consideration of NTAs . . . . The lack of proposals for NTAs in the planning
process is especially disconcerting because most states in the MISO footprint have demand-side
management programs such as energy efficiency resource standards.”); Motion to Intervene and
Protest of Four Public Interest Organizations, supra note 156, at 14 (“[T]he virtual complete R
absence to date of stakeholder proposals for NTAs as solutions in the existing SERTP planning
process suggests that KU/LG&E’s tariff may be falling short of ensuring the comparable consider-
ation of NTAs.”); Order on Compliance Filings, ISO New England, Inc., 143 FERC ¶ 61,150, at ¶
44 (May 17, 2013) (FERC Docket Nos. ER13-193-000, ER13-196-000) (noting movants’ argu-
ment that ISO New England “has not incorporated a single non-transmission alternative into the
regional system plan, raising the question whether ‘comparable’ consideration in compliance with
Order No. 1000 has been achieved”).
174 See Order 890-A, supra note 26, at 3009 (“[A]dvanced technologies and demand-side re- R
sources must be treated comparably where appropriate in the transmission planning process and,
thus, the transmission provider’s consideration of solutions should be technology neutral.”).
175 In Order 1000, FERC defines the term stakeholder as “intended to include any party interested
in the regional transmission planning process.” Order 1000, supra note 26, at 49,868 n.143. R
176 See Hari M. Osofsky & Hannah J. Wiseman, Hybrid Energy Governance, 2014 U. ILL. L. REV.

1, 54 (2014) (noting that RTO stakeholder processes may help avoid capture by any one actor).
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non-transmission alternatives at a distinct disadvantage when compared to
transmission alternatives and that are not likely to be remedied by bringing the
“sunlight” of stakeholder involvement to the planning process: structural chal-
lenges and funding challenges.177

1. Structural Challenges

Non-transmission alternatives first face what this Article terms “struc-
tural” challenges, because the structure and bounds of transmission planning
processes create these challenges. The first structural challenge is that the pro-
cess, as currently designed and implemented, relies on stakeholder proposals
while creating no natural proponent or supplier of non-transmission alterna-
tives. The second challenge stems from the nature of non-transmission alterna-
tives as compared to transmission alternatives. As described supra, one of the
major appeals of non-transmission alternatives is their co-benefits.178 However,
it is difficult to understand how these co-benefits could be incorporated into
FERC’s comparable consideration framework.

a. Misaligned Expertise and Incentives

The first structural challenge non-transmission alternatives face is that
there is no one with the right match of expertise and incentives to act as a
serious proponent of such alternatives. As detailed supra, regional processes
place no obligation on any party to put forth potential non-transmission alterna-
tives. Instead, these processes rely on participants, including stakeholders, to
voluntarily generate potential non-transmission solutions, which regional plan-
ners then commit to evaluate on a comparable basis. FERC has approved of
these processes, interpreting “comparable consideration” only to require com-
parability once several independently generated proposals are on the table.179

This version of comparability, however, is unlikely to ever result in proposals
for non-transmission alternatives, because no stakeholder or provider is likely
to champion non-transmission alternatives.

It may be obvious why transmission providers themselves are unlikely to
propose non-transmission alternatives. As a general matter, transmission prov-
iders make money from building more transmission. Transmission is still con-
sidered to be a natural monopoly,180 and most transmission providers earn their

177 Cf. E. Scott Adler & Thad E. Hall, Ballots, Transparency, and Democracy, 12 ELECTION L.J.

146, 151 (2013) (noting that the twentieth century saw a profusion of “sunshine” reforms “in-
tended to make the process of government more open and bring the public and interested stake-
holders into the governing process in a structured way”); Louis C. Brandeis, What Publicity Can
Do, HARPER’S WEEKLY, Dec. 1913, at 10 (“Sunlight is said to be the best of disinfectants; electric
light the most efficient policeman.”).
178 See supra notes 61–63 and accompanying text. R
179 See supra Part II.A (detailing how FERC has approved regional processes that rely exclusively
on stakeholder proposals of non-transmission alternatives).
180 Natural monopolies exist where competition is perceived to be impractical. In the case of trans-
mission, it is generally thought that having multiple companies lay lines in the same area would be
duplicative and unnecessarily expensive, such that transmission has remained a natural monopoly
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profits through traditional state rate regulation.181 Under this system, states set a
rate of return for capital invested in transmission, meaning that utilities increase
their profits by increasing the amount of capital invested.182 In contrast, invest-
ing in energy efficiency, demand response, and distributed generation—strate-
gies that reduce electricity consumption—often lowers transmission providers’
profits, to the extent that these are earned through volumetric charges to cus-
tomers that vary depending on the amount of power consumed.183

To be sure, transmission providers in many states nevertheless provide en-
ergy efficiency and demand response services, typically under state mandates
and with the benefit of state incentives.184 Often, utilities are rewarded for meet-
ing state-mandated targets through payments that attempt to equalize invest-
ments in demand-side strategies with the earnings that would come from
supply-side investments.185 But these state-mandated investments are already
taken into account when projecting future regional demand and supply during
transmission planning. The pertinent question, when it comes to non-transmis-
sion alternatives, is whether more energy efficiency, demand response, and/or
generation (distributed or otherwise)—above and beyond what is mandated by
state plans and laws—would amount to a cheaper, better solution than a major
regional transmission line.186 Due to the incentives described supra, transmis-

even as generation has not. See Jim Rossi & Thomas Hutton, Federal Preemption and Clean
Energy Floors, 91 N.C. L. REV. 1283, 1323 (2013). However, “merchant transmission” providers
are beginning to cast doubt on this assumption in the case of interstate transmission. See Werntz,
supra note 91, at 475–76. R
181 This continued state rate regulation makes transmission different from electricity generation,
which in many states has been deregulated. See generally Kelliher & Farinella, supra note 101, at R
61; Klass & Wilson, supra note 12, at 1807–08. R
182 Monast & Adair, supra note 73, at 52. This incentive to build out transmission may be less R
pronounced, or complicated, in states where utilities are still vertically integrated, such that the
same entities own generation, transmission, and distribution. In these states, utilities’ desire to
build transmission is counteracted by a potential desire to keep generation prices higher by con-
straining transmission. See supra note 64; cf. Brown & Rossi, supra note 19, at 731 (noting that R
“existing generators are likely to challenge proposed new generating plants or new transmission
which will enable more generation to access more markets because of the fear that new entrants
will drive down prices”).
183 Some states are countering this incentive by engaging in “decoupling,” which separates the
determination of a utility’s revenue from its volume of sales. See SHELLEY WELTON ET AL., CO-

LUMBIA LAW SCH. CTR. FOR CLIMATE CHANGE LAW, PUBLIC UTILITIES COMMISSIONS AND EN-

ERGY EFFICIENCY: A HANDBOOK OF LEGAL & REGULATORY TOOLS FOR COMMISSIONERS AND

ADVOCATES 31–34 (2012), http://perma.cc/PR64-RXL4 (noting that fourteen states had imple-
mented decoupling as of August 2012); see also Inara Scott, “Dancing Backward in High Heels”:
Examining and Addressing the Disparate Regulatory Treatment of Energy Efficiency and Renewa-
ble Resources, 43 ENVTL. L. 255, 286–87 (2013).

184 Most states rely on their electric transmission and distribution utilities to implement energy
efficiency programs, although a few have created independent state agencies to fill this role. See
WELTON ET AL., supra note 183, at 13. R
185 Many states now provide shareholder incentives, which award utility shareholders a percentage
of the savings achieved by energy efficiency if they reach certain agreed-upon levels of implemen-
tation (and in some states, utilities are also penalized for falling short). See id. at 35–38; see also
generally Edan Rotenberg, Energy Efficiency in Regulated and Deregulated Markets, 24 UCLA J.
ENVTL. L. & POL’Y 259 (2006).
186 See supra note 67 (drawing a distinction between “active” and “passive” deferrals of R
transmission).
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sion providers are unlikely to want to analyze or propose solutions that cut
against their bottom line.187 Unfortunately, then, these entities, which often
have decades of experience in running energy efficiency and demand response
programs and planning transmission, are unlikely to connect these two areas of
expertise.

In RTO regions, it might seem that the RTO itself could be a good candi-
date for proposing potentially lower-cost, more effective non-transmission al-
ternatives as regional solutions. But here again, the nature of RTOs makes them
unlikely to take on this role. RTOs are voluntary membership organizations,
formed when transmission providers in a region decide to cede control to a
non-profit entity to manage operations of their transmission lines.188 This struc-
ture creates several challenges for non-transmission alternatives.

First, although RTOs are non-profits, they are at risk of fostering a “trans-
mission-first culture” given that their employees, charged with the crucial task
of grid reliability and management, tend to have expertise in transmission de-
velopment.189 Indeed, transmission planners often view demand-side resources
with some skepticism due to concerns about the reliability of these resources.190

Even where overt skepticism of demand-side resources is not present, RTOs are
likely to have, at best, limited experience with these resources and virtually no
experience with them in the context of transmission planning. This deficit of
experience, combined with the “overriding importance attached to reliability
concerns,” creates strong incentives to favor—and perhaps overbuild—tried-
and-true transmission solutions.191

187 See Scott Hempling, Order 1000: Can We Make the Transmission Provider’s Obligation Effec-
tive and Enforceable? 22 (Mar. 2012) (paper prepared for the Sustainable FERC Project), http://
perma.cc/G4NQ-6R3X (“[N]on-transmission alternatives are not a profit source for a transmis-
sion company.”).
188 Pub. Util. Dist. No. 1 v. FERC, 272 F.3d 607, 613 (D.C. Cir. 2001) (dismissing a challenge by
utilities to FERC Order 2000 on several grounds, including the fact that RTO membership is
voluntary).
189 Hempling, supra note 187, at 20; see also Watson & Colburn, supra note 37, at 38. R
190 This distrust is manifested through the complex monitoring and verification requirements that
RTOs and ISOs have established for energy efficiency and demand response resources that want
to bid into their markets. As described by one industrial sector representative to the House Com-
mittee on Energy and Commerce, these processes erect a virtual barrier to anyone outside of large
utilities participating because they are unnecessarily “cumbersome and expensive.” Grid Reliabil-
ity Challenges in a Shifting Energy Resource Landscape: Hearing Before the H. Comm. on En-
ergy & Commerce, Subcomm. on Energy & Power, 113th Cong. 6 (2013) (testimony of Paul N.
Cicio, President, Industrial Energy Consumers of America). In spring 2013, FERC adopted a
standardized, industry-endorsed monitoring and verification protocol that RTOs and ISOs will be
required to use to help counteract the distrust that RTOs are apt to display towards demand-side
resources. See FERC Order No. 676-G, Standards for Business Practices and Communication
Protocols for Public Utilities, 78 Fed. Reg. 14,654, 14,654 (Mar. 7, 2013) (to be codified at 18
C.F.R. pt. 18) (explaining that “[t]he standards . . . facilitate the ability of demand response and
energy efficiency providers to participate in organized wholesale electric markets, reducing trans-
action costs and providing an opportunity for more customers to participate in these programs,
especially for customers that operate in more than one organized market”).
191 Sullivan et al., supra note 119, at 16. This Article does not have as a goal the difficult task of R
determining to what extent RTOs are “captured” by the transmission industry, but it seems fair to
note that the preceding observations suggest that RTOs may be at least “cognitively” or “cultur-
ally” captured by the industry they are regulating, in the sense that they have adopted a transmis-
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Second, the voluntary structure of RTOs “has ended up leaving those enti-
ties [who can exit, including transmission owners] with disproportionate influ-
ence.”192 As scholars studying the rise of RTOs have noted, the structure of
RTOs raises accountability questions, as these organizations are both the re-
gional agents of FERC and the agents of transmission owners who have ceded
their operational decision-making powers.193 Although FERC emphasizes
RTOs’ independence,194 there are reports that transmission owners’ influence
filters into the design and functionality of stakeholder processes, and that it is
impossible to create a knowledgeable governing board without drawing heavily
from the transmission industry.195 A desire to avoid the exit of participating
transmission owners, coupled with their transmission-heavy culture, helps ex-
plain RTOs’ limited efforts to consider non-transmission alternatives in imple-
menting their Order 1000 reforms.

It falls on stakeholders, then, to take up the mantle of non-transmission
alternatives. But within the broad group that may qualify as stakeholders, there
is no entity appropriately positioned to propose viable non-transmission alter-
natives.196 There are several sophisticated regional- and national-scale environ-
mental non-profit organizations that have actively intervened in FERC Order
1000 compliance processes to encourage regions to create procedures receptive

sion-first mentality. See, e.g., David Freeman Engstrom, Corralling Capture, 36 HARV. J.L. &

PUB. POL’Y 31, 32 (2013) (drawing a distinction between traditional regulatory capture and newer
theories of “cognitive” or “cultural” capture, wherein interest groups capture the process
“through the creeping colonization of ideas”). The notion of capture is particularly complex in the
RTO context, as RTOs operate at the public-private nexus. See Dworkin & Goldwasser, supra note
57, at 555–56. It is therefore unsurprising that these entities would be somewhat captured. Conse- R
quently, it is FERC’s responsibility to put in place safeguards to nevertheless ensure the kinds of
technology-neutral processes it desires. What these safeguards might look like is discussed infra
Part IV.
192 Dworkin & Goldwasser, supra note 57, at 579 n.200 (quoting Memorandum from Roy Thilly, R
President and Chief Exec. Officer of Wisc. Pub. Power, Inc. to Mariah Sotelino (Sept. 25, 2007)
(alterations in Dworkin & Goldwasser)).
193 Id. at 558–61.
194 RTOs and ISOs are required to possess certain hallmarks of independence, and the Commission
has sought to enforce these requirements. See, e.g., Order 2000, supra note 20, at 815 (“[T]he R
Commission rejected the original governance proposals for two ISOs: the New England ISO and
New York ISO . . . conclud[ing] that the vertically integrated utility members of the ISO would
have too much voting power in the various advisory committees that provide advice and recom-
mendations to the non-stakeholder Boards.”). However, FERC declined to prohibit passive own-
ership of RTOs by transmission utilities, explaining that so long as procedural and substantive
safeguards were in place, permitting passive ownership “facilitates the formation of RTOs.” Pub.
Util. Dist. No. 1 v. FERC, 272 F.3d 607, 620 (D.C. Cir. 2001).
195 See Technical Conference on Competition in Wholesale Power Markets Before FERC, No.
AD07-7-000, at 210–11 (2007) (testimony of Lloyd B. Webb, Procurement Manager, Eastman
Chemical Co.), http://perma.cc/PQ2D-T8FE; Michaels, supra note 113, at 235 (predicting that R
“utility interests will be uniquely well-situated to dominate the internal politics of ISOs”); Dwor-
kin & Goldwasser, supra note 57, at 568 (noting it is “impossible to find people who both have R
the expertise necessary to do their job as board members and managers and also have absolutely
no connections in the industry in which they must have this expertise”).
196 Moreover, as is the case in many administrative and judicial processes, stakeholders in RTOs
are “outspent, outnumbered, and procedurally encumbered.” Dworkin & Goldwasser, supra note
57, at 586. R
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to non-transmission alternatives.197 But these entities have no experience with
on-the-ground implementation of energy efficiency, demand response, or dis-
tributed generation, and have limited technical capacity to engage in the kind of
large-scale modeling and studies that would be necessary. Instead, this capacity
and experience rests primarily with the transmission providers themselves, as
these utilities have historically been the ones charged with implementing state-
driven distributed-energy programs.198

In some states, there are also third-party implementers of such programs,
often known as “Energy Service Companies” (“ESCOs”) or “aggregators” for
their function in bundling together many small-scale projects for sale into re-
gional energy and capacity markets.199 These entities have the on-the-ground
experience necessary to implement distributed energy and have devised ways
of earning profits from doing so, but are unlikely to amalgamate their on-the-
ground capabilities into a project that is specifically tailored to address a trans-
mission need for a few reasons. Most fundamentally, as discussed further in the
next section’s focus on cost allocation, there is not any financial incentive for
them to focus on proposing a non-transmission alternative rather than on sim-
ply growing their core business. Beyond this, ESCOs and aggregators confront
geographic hurdles when it comes to the regional process. Transmission-scale
non-transmission alternatives require operating at a geographical scale larger
than the area most of these entities serve, making it unlikely that any of these
entities acting without collaboration from several other ESCOs or aggregators
could propose a project of the necessary scale.200 Moreover, ESCOs and aggre-
gators typically have the opposite expertise of RTOs, again creating an exper-
tise gap: they have significant knowledge about energy efficiency and demand

197 See generally, e.g., Motion to Intervene and Protest of Public Interest Organizations, supra
note 161; Motion to Intervene and Protest of Four Public Interest Organizations, supra note 156; R
Motion to Intervene of Eight Public Interest Organizations, Cal. Indep. Sys. Operator Corp.,
FERC Docket No. ER13-103 (Nov. 26, 2012). The groups participating in the public interest
filings differed among regions, but generally consisted of several local groups along with a few
national-level groups who participated across regions. For example, public interest organizations
participating in California ISO’s Order 1000 proceeding included the Interwest Energy Alliance,
Natural Resources Defense Council, Nevada Wilderness Project, Sierra Club, Sonoran Institute,
The Sustainable FERC Project, Vote Solar Initiative, and Western Resource Advocates. See Mo-
tion to Intervene of Eight Public Interest Organizations, supra. In the Southeast, public interest
participants included the Natural Resources Defense Council, Sierra Club, Southern Environmen-
tal Law Center, and The Sustainable FERC Project. See Motion to Intervene and Protest of Four
Public Interest Organizations, supra note 156. R
198 See supra notes 184–85 and accompanying text. R
199 See Edna Sussman, Reshaping Municipal and County Laws to Foster Green Building, Energy
Efficiency, and Renewable Energy, 16 N.Y.U. ENVTL. L.J. 1, 20 (2008) (“ESCOs generally de-
velop, design, and finance energy efficiency projects, install and maintain the energy efficient
equipment involved, measure, monitor, and verify the project’s energy savings, and assume the
risk that the project will save the amount of energy guaranteed.”); see also Eisen, supra note 70, R
at 81–82 (explaining the role and expertise of aggregators, who work with customers to manage
their electricity usage and assemble portfolios of businesses with demand response opportunities,
which they then bid into wholesale electricity markets).
200 See Watson & Colburn, supra note 37, at 39 (explaining that it is not clear that “aggregators of R
retail customers or third-party administrators of energy efficiency and demand response pro-
grams” have the expertise necessary “to implement [non-transmission] solutions at scale for
transmission needs”).
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response implementation, but they lack sophistication in transmission planning
and in understanding how to package products to fill a transmission need.

States are the stakeholders that might seem best positioned to promote
non-transmission alternatives.201 But again, there is reason to doubt that states
adequately take on this function in the regional process. As noted earlier, many
states have adopted mandates and other mechanisms for promoting energy effi-
ciency, demand response, and distributed generation within their state borders.
However, what is useful for the purpose of regional transmission planning is
whether coordinated activity across states might result in a decision to promote
more distributed energy than any state has decided to do on its own, because it
might avoid the need for building certain transmission infrastructure. Accord-
ingly, it is unlikely that a single state would emerge as a champion of a regional
non-transmission alternative, given that it would be taking on the task and ex-
pense of building the non-transmission alternative without reaping full benefits
(a problem bound up in the cost allocation issues discussed infra). Ideally, a
team of states might work together to examine the possibility of additional,
cross-state distributed energy to function in place of transmission. This possi-
bility is not farfetched; one region—the Northeast—is actively pursuing just
such a collaboration.202 But it is unclear whether this strategy will achieve suc-
cess or spread across other regions. Moreover, it seems somewhat perverse that
FERC-overseen regional planning processes, which were designed with the
particular goal of ensuring coordination among different states and giving non-
transmission alternatives parity, would necessitate the creation of yet another
interstate, collaborative process in order to promote non-transmission alterna-
tives. Because fair and full consideration of non-transmission alternatives is a
goal of FERC’s regional processes, the processes themselves should facilitate
this aim.

b. The Comparability Challenge

Even if an entity could overcome the disincentives described supra and
put forth a reasonable non-transmission alternative for comparable considera-
tion, there remains a second structural challenge: it is far from clear how com-
parable consideration of non-transmission alternatives would or could be
achieved in regional processes.

FERC has empowered transmission providers to work with stakeholders to
develop “procedures by which the public utility transmission providers in the
region identify and evaluate the set of potential solutions that may meet the

201 Order 1000’s treatment of states as stakeholders is best described as “first among equals”
status. Several states requested a special role in regional transmission planning, but FERC de-
clined to require this of regions. FERC did, however, note that states are in a particularly strong
position to influence regional transmission planning given their authority over transmission siting
and resource planning, such that regions are free to assign them a major role in planning. See, e.g.,
Order 1000, supra note 26, at 49,877–78 & n.189 (explaining that regions may choose to rely on a R
committee of state representatives as one avenue of receiving input and weighing stakeholder
proposals, and “strongly encourag[ing]” states to participate in regional planning).
202 See infra Part IV; NEW ENGLAND STATES COMM. ON ELEC., supra note 37, at 1, 4. R
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region’s needs more efficiently or cost-effectively.”203 In practice, when com-
paring two potential transmission projects, such procedures logically focus on
economic metrics, although they do more than simply consider capital costs.
For example, MISO explains that it considers “operating performance, initial
investment costs, robustness of the solution, longevity of the solution provided,
and performance against other economic metrics” in comparing multiple pro-
posed transmission solutions.204

However, fitting non-transmission alternatives into these frameworks adds
a layer of complexity that no region has grappled with yet. Although FERC has
instructed regions to create “appropriate metrics” to compare non-transmission
and transmission solutions,205 details remain sparse at the regional level.206 One
reason that regions have likely been slow to act on this front (a reason no doubt
compounded by the biases discussed in the previous section) is that non-trans-
mission alternatives present a comparability conundrum: as explained infra, re-
gions appear unable legally to incorporate the full spectrum of non-
transmission alternatives’ benefits into the comparison process,207 creating a
classic externality problem where public benefits are undervalued.

As described earlier, non-transmission alternatives often bring co-benefits,
which may include lowering air pollution, improving health and the comfort of
homes, and reducing strain on the electric grid.208 These benefits are real, mean-
ingful, and quantifiable.209 In many cases, such benefits are likely to be substan-
tial. For example, in 2003, Vermont’s transmission utility, called “VELCO,”
proposed a transmission line upgrade known as the “Northwest Reliability Pro-
ject.” Vermont has a law requiring that alternatives to transmission be consid-
ered,210 and VELCO submitted an analysis of five combinations of alternatives.
That analysis showed that a non-transmission alternative using a combination
of centralized generation and energy efficiency would entail a capital cost of
$314 million, as compared to $107.5 million for the cheapest transmission al-

203 Order on MISO Compliance Filings and Tariff Revisions, Midwest Indep. Transmission Sys.
Operator, Inc., 142 FERC ¶ 61,215, at ¶ 40 (Mar. 22, 2013) (FERC Docket Nos. ER13-187-000 et
al.).
204 Midcontinent Indep. Sys. Operator, supra note 160, at 49. R
205 Order 1000, supra note 26, at 49,869. R
206 See supra Part II.A.
207 See infra notes 213–15 and accompanying text. R
208 See Watson & Colburn, supra note 37, at 37–38; NEME & SEDANO, supra note 21, at 18. R
209 See, e.g., CHRISTOPHER WILLIAMS ET AL., LAWRENCE BERKELEY NAT’L LAB., LBNL-5924E,

INTERNATIONAL EXPERIENCES WITH QUANTIFYING THE CO-BENEFITS OF ENERGY-EFFICIENCY AND

GREENHOUSE-GAS MITIGATION PROGRAMS AND POLICIES (2012), http://perma.cc/AW92-VBT5
(providing a model for quantifying co-benefits); Co-Benefits Risk Assessment (COBRA) Screening
Model, EPA, http://perma.cc/6GJ5-W48A (describing the EPA’s free model that allows states to
estimate the health and economic benefits of air quality policies); Jeremy Fisher et al., Synapse
Energy Econ., Inc., Co-Benefits of Renewable Energy and Energy Efficiency in Utah (Mar. 15,
2010) (presentation to the State of Utah), http://perma.cc/9PWD-U7M9 (providing monetary esti-
mates of the air quality, health, and water benefits that implementation of energy efficiency and
renewable energy would bring to the state of Utah).
210 See supra note 80. R
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ternative.211 However, when the projects’ societal costs and benefits were in-
cluded in the calculations, the non-transmission alternative resulted in a total
cost savings of $78.5 million.212 As this example illustrates, the inclusion of co-
benefits in comparability criteria may frequently be determinative of whether or
not a non-transmission alternative prevails as the superior option.

However, there is a legal hurdle to performing a similar societal benefits
analysis at the regional level. FERC has based its regional planning reforms,
including the requirement to afford non-transmission alternatives “comparable
consideration,” on its obligation to ensure “just and reasonable rates.”213 FERC
and the courts understand this “just and reasonable” authority to extend only to
economic interests, with a focus on balancing the needs of consumers and in-
vestors.214 Accordingly, FERC has disclaimed any ability to consider environ-
mental concerns within its “just and reasonable” grant of jurisdiction, unless
the environmental concerns impose actual costs.215

For this reason, non-transmission alternatives face a comparability conun-
drum. Co-benefits are one of the reasons that such alternatives are so attractive,
and ignoring them undervalues the full societal worth of the non-transmission
alternatives.216 Society would be better off if regions selected non-transmission
alternatives whenever their total societal costs were lower than the next best
transmission alternative. Yet there is no legal basis for FERC to consider op-
tions that are rendered superior on the basis of overall societal benefits alone.

211
LA CAPRA ASSOCIATES, ALTERNATIVES TO VELCO’S NORTHWEST VERMONT RELIABILITY PRO-

JECT 10 (2003), http://perma.cc/6ET2-PZE4 (report prepared for VELCO by La Capra
Associates).
212 See id. The societal costs and benefits considered were the monetized cost of emissions and
avoided transmission and distribution investments. Id.
213 See 16 U.S.C. § 824(e) (2012). See also infra Part III for a detailed discussion of FERC’s
jurisdiction and its boundaries.
214 See Grand Council of Crees (of Quebec) v. FERC, 198 F.3d 950, 956–57 (D.C. Cir. 2000)
(reviewing cases and FERC decisions and finding that, “[u]nsurprisingly, the Supreme Court has
never indicated that the discretion of an agency setting ‘just and reasonable’ rates for sale of a
simple, fungible product or service should, or even could, encompass considerations of environ-
mental impact (except, of course, as the need to meet environmental requirements may affect the
firm’s costs)”). It is worth noting that, contrary to FERC’s current interpretation of its (in)ability to
price in environmental externalities, some advocates and scholars believe that FERC could utilize
its existing authority to reflect environmental costs. See STEVEN WEISSMAN & ROMANY WEBB,

U.C. BERKELEY CTR. FOR LAW, ENERGY & THE ENV’T, ADDRESSING CLIMATE CHANGE WITHOUT

LEGISLATION, VOL. 2: FERC, at 3.2–3.2.1 (2014), http://perma.cc/V96V-LDKX (urging FERC to,
inter alia, adopt a “carbon adder” in wholesale electricity rates that accounts for the environmen-
tal costs of electricity produced from various sources and arguing that FERC’s obligation to pro-
tect the public interest provides authority for assessing such an adder).
215 Grand Council, 198 F.3d at 957 (“Following the judicial lead, the Commission has affirma-
tively forsworn environmental considerations.”). BPA, a federal nonprofit utility operating in the
Northwest, reports experiencing a similar comparability problem: according to BPA staff, “BPA,
as a wholesale utility working through its transmission function, could easily count the transmis-
sion benefits of [non-transmission alternatives] and compare [non-transmission alternatives’]
costs to the transmission benefits. But [non-transmission alternatives] also provide other bene-
fits—avoided or deferred generation, emissions benefits, ancillary system benefits and the like
that BPA could not take credit for or benefit from.” See UPDATING THE GRID, supra note 13, at 21. R
216 Adding complexity, societal benefits would accrue unevenly across the region, benefitting the
implementing state more than others.
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More specifically, while certain co-benefits of non-transmission alternatives
likely could be considered within regional comparability frameworks as eco-
nomic in nature—such as non-transmission alternatives’ ability to lower the
amount of distribution infrastructure investment necessary—benefits like emis-
sions reductions likely fall outside this framework, except to the extent that
they impose real compliance costs.217

This conundrum diminishes the force of FERC’s comparable consideration
mandate, given that it will necessarily exclude some of what makes non-trans-
mission alternatives attractive. Here, then, is one place where FERC might have
recognized that there are limitations to what regions can do to incorporate these
non-transmission alternatives. But instead, as described supra, FERC chose to
pass the buck to regional planners to grapple with the challenge of designing
comparability metrics,218 and then approved regional plans that do nothing but
make vague promises to treat stakeholder-proposed alternatives comparably.

FERC’s decision to allow vague comparability frameworks is troubling for
an additional reason beyond the comparability conundrum. In some cases, it
may well be that a non-transmission alternative could outperform transmission
solutions even on an economic basis, without consideration of those co-benefits
that provide societal benefits but are nonmonetizeable. But regional processes
do nothing to describe how non-transmission alternatives, which have very dif-
ferent characteristics from transmission projects, can demonstrate their eco-
nomic superiority. FERC has therefore fallen short on its responsibility to
ensure that “transmission providers . . . identify how they will evaluate and
select from competing solutions and resources such that all types of resources
are considered on a comparable basis.”219 Without an understanding of the
framework for comparison, non-transmission alternatives are already at a disad-
vantage compared to transmission projects, which will proceed down what is
for them a well-trodden path. Moreover, without clearer metrics in place, trans-
mission providers’ concerns about non-transmission alternatives’ reliability220

217 Therefore, certain RTO/ISOs in regions that have created greenhouse gas compliance obliga-
tions and trading markets, such as the northeastern United States and California, likely could
legally consider the climate change benefits of non-transmission alternatives during regional plan-
ning, whereas those in other regions could not. See REGIONAL GREENHOUSE GAS INITIATIVE, http:/
/perma.cc/VLY2-8K8N (website of the carbon dioxide cap-and-trade program covering nine
northeastern states); CAL. CODE REGS. tit. 17, §§ 95801–96022 (2015) (establishing a greenhouse
gas cap-and-trade program for California). However, even in these regions the market value of
greenhouse gas permits is generally much lower than the estimated societal benefit that would
come from avoiding the emissions, making market prices a weak proxy for societal benefits.
Compare Press Release, Reg’l Greenhouse Gas Initiative, CO2 Allowances Sold for $5.02 in 24th
RGGI Auction (June 6, 2014), http://perma.cc/3245-NQ3T, and California Carbon Dashboard,
CLIMATE POL’Y INITIATIVE, http://perma.cc/SWZ6-ZRDR (showing the California carbon price
was $11.90/ton as of July 4, 2014), with INTERAGENCY WORKING GRP. ON SOCIAL COST OF CAR-

BON, TECHNICAL SUPPORT DOCUMENT: TECHNICAL UPDATE OF THE SOCIAL COST OF CARBON FOR

REGULATORY IMPACT ANALYSIS UNDER EXECUTIVE ORDER 12866, at 18 (2013), http://perma.cc/
23MK-LGZA (updating the federal government’s central social cost of carbon from twenty-two to
thirty-six dollars for a metric ton of carbon dioxide emitted in 2013).
218 See Order 1000, supra note 26, at 49,869. R
219 Id.
220 See Watson & Colburn, supra note 37, at 40. R
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are likely to be translated into comparability processes that may unfairly penal-
ize these resources.

Of course, this lack of clear comparability frameworks remains for now a
theoretical flaw. It has not been tested because, as noted supra, no non-trans-
mission alternatives have yet been proposed. Thus, there remains the possibility
that regions will at least, on an ad hoc basis, come up with metrics that work for
measuring the benefits of non-transmission alternatives in a comprehensive,
fair, and transparent fashion. But it does not bode well that no region has yet
tackled the complexities of comparability or committed itself, on paper and in
public, to a process that fairly addresses the issue. And indeed, if regions were
forced to deal with these issues more transparently, it would likely serve to
make overt the legal challenge of robustly comparing non-transmission alterna-
tives to transmission solutions, which FERC has passed over without discus-
sion through regional delegation.

2. The Funding Challenge

The funding challenge facing non-transmission alternatives is likely more
fatal than the structural challenges. Even if a non-transmission alternative were
to emerge as superior from what has been shown to be a difficult comparability
process, it is ineligible to have its costs of construction allocated among re-
gional beneficiaries, unlike transmission projects. In Order 1000, FERC explic-
itly refused to extend cost allocation to non-transmission alternatives even
while acknowledging that the previous lack of cost allocation for transmission
had created “significant risk” of underdevelopment.221 This decision presents
similar “significant risk” for non-transmission alternatives.

To understand this problem, it is easiest to begin by explaining the way
that cost allocation functions for transmission solutions, and the controversy it
has provoked. Cost allocation is the methodology used to determine which cus-
tomers must pay for the cost of building and operating new transmission lines
in cases where a single utility builds a line that has benefits that extend beyond
its customers alone.222 In the case of major transmission lines, which often cross
many states, it is rarely the case that the constructing utility’s customers reap
the entire benefit of the line’s contributions to grid reliability and congestion
relief,223 making a mechanism to fairly distribute these costs a critical compo-
nent of expanding the grid. However, as might be imagined, states and utilities

221 Order 1000, supra note 26, at 49,920. R
222 See KAPLAN, supra note 5, at 20. For intrastate lines, the common practice of state commis- R
sions is to include the costs of transmission assets in the “retail rate base” of the constructing
utility, spreading out the costs among the utilities’ consumers. See Brown & Rossi, supra note 19, R
at 726.
223 The reasons for this result go back to the interconnected nature of the grid, which makes it
unlikely that an open-access transmission line would exclusively serve a single utility, or alleviate
only a single utility’s congestion constraints. See supra notes 83–88 and accompanying text. R
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have incentives to keep these costs from being foisted upon their ratepayers.224

These incentives make cost allocation a fraught issue, which has given rise to
numerous lawsuits and disagreements about the best way to proceed.225 In Or-
der 1000, again emphasizing regional flexibility, FERC required each regional
transmission planning process to include a regional cost-allocation methodol-
ogy for distributing costs of new transmission among participants, but left it for
regions to establish the specifics of how they would allocate costs.226 Instead of
prescribing a methodology, FERC enumerated a set of principles that regions
must adhere to in designing cost-allocation methods, driven by the “cost-causa-
tion” principle that rates should reflect costs actually caused by the consumer
who pays for them, or, put otherwise, that costs should be charged to those
customers who actually benefit from a line.227 The regional processes developed
under Order 1000 will require transmission planners, in consultation with
stakeholders, to determine processes for establishing the beneficiaries of a
transmission project.

In turn, these cost-allocation methodologies will allow regions to force
beneficiaries of transmission projects selected in regional plans as cost-effec-
tive regional solutions to help pay for these projects.228 For this reason, these
rules have been a particularly controversial element of Order 1000, and com-
prised a major part of the Order 1000 lawsuit. Opponents’ unsuccessful argu-
ment was, in brief, that “[t]he [Federal Power Act] does not authorize FERC

224 See Vaheesan, supra note 31, at 88–89 (“State regulators are reluctant to authorize new trans- R
mission lines that increase rates for local ratepayers and impose aesthetic and environmental
harms within the state, even if the lines yield net benefits to the larger region.”).
225 See, e.g., Ill. Commerce Comm’n v. FERC, 721 F.3d 764 (7th Cir. 2013) (approving of MISO’s
latest cost-allocation methodology); Klass & Wilson, supra note 12, at 1869–70; Brown & Rossi, R
supra note 19, at 763–64 (quoting the Center for American Progress calling cost-allocation deci- R
sions “protracted and contentious”); KAPLAN, supra note 5, at 20. R
226 See, e.g., Order 1000, supra note 26, at 49,935. FERC’s flexibility was popular among com- R
menters, who “almost all . . . urge[d] the Commission not to adopt a ‘one-size-fits-all’ approach
to cost allocation and to retain regional and interregional flexibility.” Id. at 49,933.
227 See id. at 49,932; see also Klass & Wilson, supra note 12, at 1825. FERC clarifies that the R
benefits that may be considered include “the extent to which transmission facilities, individually
or in the aggregate, provide for maintaining reliability and sharing reserves, production cost sav-
ings and congestion relief, and/or meeting public policy requirements established by state or fed-
eral laws or regulations that may drive transmission needs.” Order 1000, supra note 26, at 49,932. R
A recent Seventh Circuit opinion endorsed a certain degree of leniency in assessing and assigning
benefits among recipients, however, explaining that if a “crude” attempt “to match the costs and
benefits” of transmission lines “is all that is possible, it will have to suffice.” Ill. Commerce
Comm’n, 721 F.3d at 775.
228 FERC deferred the question of how cost-allocation methodologies will filter into utilities’ cost
recovery in front of state commissions, although it suggests that utilities should be able to recover
these costs. See Order 1000, supra note 26, at 49,928 (explaining that any complications arising in R
state jurisdiction over utility rates with respect to FERC’s cost-allocation reforms should be dealt
with “based on specific facts and circumstances” rather than Order 1000); FERC Order No. 1000-
A, Transmission Planning and Cost Allocation by Transmission Owning and Operating Public
Utilities, 77 Fed. Reg. 32,184, 32,279 (May 31, 2013) (to be codified at 18 C.F.R. pt. 35) [herein-
after Order 1000-A] (“In response to Alabama PSC’s concern that the Commission’s cost alloca-
tion reforms could lead to stranded transmission costs . . . we note that entities that receive
benefits are subject to a Commission-approved transmission tariff. The existence of obligation
[sic] arising under such a tariff is sufficient to ensure that there will be no stranded costs, and the
question of specific recovery mechanisms is beyond the scope of this proceeding.”).
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to mandate a broad assessment of charges by a transmission provider—in es-
sence a tax—to entities that are not in a contractual or customer relationship
with, or taking transmission service from, that provider.”229 FERC’s prevailing
position was that cost-allocation methodologies are critical to ensure that the
best regional solutions are proposed and implemented, and that no utilities
“free ride” off the investments of others that improve overall grid function-
ing.230 Without ex ante cost-allocation methodologies, no developer will be in-
centivized to come forward with cost-effective and efficient regional
solutions.231

Despite recognizing that cost allocation is a critical incentive that drives
the proposals received during transmission planning, FERC declared cost allo-
cation for non-transmission alternatives “beyond the scope” of its Order 1000
reforms.232 This decision effectively renders non-transmission alternatives in-
feasible, by denying non-transmission solutions a viable source of regional fi-
nancing. No developer will propose a non-transmission alternative financed
only by its customers, when much of the non-transmission alternative’s benefit
comes from its role in filling a regional transmission need. In contrast, develop-
ers will have ample incentive to put forth proposed transmission projects—
even if less efficient and effective than a non-transmission alternative—given
the guarantee that, if selected in a regional plan, costs will be apportioned
among beneficiaries.

A return to the Vermont example may concretize the clear disincentives
that non-transmission alternatives face given their inability to receive cost allo-
cation. There, analysis showed that the non-transmission alternative had lower
societal costs by around $78.5 million.233 However, if Vermont chose the trans-
mission solution, regional cost-allocation rules provided that approximately
ninety percent of the costs could be “socialized”—spread across all of the New
England states—because of the regional benefits created by solving the reliabil-
ity problem.234 In contrast, the alternative solution would have to be funded
entirely by Vermont ratepayers, even though it solved the same regional prob-
lem.235 As a result of this rule and some misgivings on the part of the utility and
regulators as to whether the forecasted energy-efficiency improvements could
be reliably delivered, the state opted for the transmission alternative.236 Ulti-
mately, then, ratepayers and citizens all over New England lost out because of a

229 Joint Initial Brief of Petitioners/Intervenors Concerning Cost Allocation at 2, S.C. Pub. Serv.
Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014) (Nos. 12-1232 et al.).
230 See, e.g., Order 1000, supra note 26, at 49,920; Brief of Respondent FERC at 118, S.C. Pub. R
Serv. Auth., 762 F.3d 41 (Nos. 12-1232 et al.).
231 Order 1000, supra note 26, at 49,921. R
232 Id. at 49,956 (“[W]e conclude that the issue of cost recovery for non-transmission solutions is
beyond the scope of the transmission cost allocation reforms we are adopting here . . . .”).
233 See LA CAPRA ASSOCIATES, supra note 211, at 10 (finding ARC5—the non-transmission alter- R
native—to have a total societal cost of $1,207 million, as compared to the preferred transmission
solution’s total societal cost of $1,285.5 million).
234 See NEME & SEDANO, supra note 21, at 12–13. R
235 Id.
236 See Press Release from Vt. Pub. Serv. Bd., Board Approves Substantially Conditioned and
Modified Transmission System Upgrade (Jan. 28, 2005), http://perma.cc/ZGD2-7QYP.
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legal failure to treat alternatives to transmission equally to transmission solu-
tions in allocating costs.

By refusing cost allocation to non-transmission alternatives in Order 1000,
FERC has essentially ensured that such irrational outcomes will continue to be
the norm across the country. However, as the next Part explores, there are some
understandable reasons for FERC’s demurral on this point.

III. COST ALLOCATION AND JURISDICTIONAL BOUNDARIES

FERC said nothing about why it chose to place cost allocation for non-
transmission alternatives “beyond the scope” of Order 1000, but the most
likely reason is that FERC was uncertain whether its jurisdiction extended to
allowing cost allocation for non-transmission alternatives. Allowing these dis-
tributed resources cost allocation would move RTOs and regional transmission
planners closer to the traditional state domains of IRP and resource mix deci-
sions. In essence, regions would be determining that certain states should en-
gage in additional distributed energy, above and beyond state mandates, and
that other states should help pay for it. Such determinations might cause some
states and transmission providers to bristle, particularly when forced to pay for
distributed-energy programs in neighboring states (even though, under the ben-
eficiary pays methodology, they would be paying based only on the benefits
they received). However, the fact that cost allocation for non-transmission al-
ternatives might prove politically unpopular is a distinctly different issue from
whether FERC could, as a matter of jurisdiction, take this additional step. Until
recently, there was a strong case that the Agency could extend cost allocation to
non-transmission alternatives. However, the May 2014 D.C. Circuit decision in
Electric Power Supply Ass’n v. FERC237 decidedly circumscribed this jurisdic-
tion, in ways that this Part explores.

To understand FERC’s jurisdictional bounds requires turning to the text of
the Federal Power Act of 1935 (“FPA”),238 which establishes the jurisdictional
divide in electricity regulation.239 FPA section 201 gives FERC jurisdiction over
“the transmission of electricity in interstate commerce,” as well as over sales
“at wholesale in interstate commerce,” but immediately caveats these grants of

237 753 F.3d 216, 218 (D.C. Cir. 2014).
238 See Cal. Indep. Sys. Operator v. FERC, 372 F.3d 395, 398–99 (D.C. Cir. 2004) (“As a federal
agency, FERC is a ‘creature of statute,’ having ‘no constitutional or common law existence or
authority, but only those authorities conferred upon it by Congress.’” (quoting Atl. City Elec. Co.
v. FERC, 295 F.3d 1, 8 (D.C. Cir. 2002))).
239 See Public Utility Act of 1935, Pub. L. No. 74-333, 49 Stat. 847 (codified as amended in
scattered sections of 16 U.S.C.). Congress passed the FPA to respond to the famous “Attleboro
Gap”—a vacuum in electricity regulation that was created when the Supreme Court found that
Rhode Island could not regulate the rates charged by one of its companies selling into Massachu-
setts, as this imposed a “direct burden upon interstate commerce.” Pub. Util. Comm’n v. Attleboro
Steam & Elec. Co., 273 U.S. 83, 89 (1927). However, the Supreme Court has since clarified that
the FPA does more than merely remedy the gap caused by its Attleboro decision. New York v.
FERC, 535 U.S. 1, 21 (2002) (“It is . . . perfectly clear that the original FPA did a good deal more
than close the gap in state power identified in Attleboro.”).
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authority with a reservation that they “extend only to those matters which are
not subject to regulation by the States.”240 Section 205 of the FPA charges
FERC to ensure that all rates are “just and reasonable” and that no utility
grants undue preference or unreasonably discriminates in its rates and
charges.241 Section 206 authorizes FERC to remedy any rate or “practice . . .
affecting such rate” that it finds to be in violation of section 205.242 The FPA
thereby sets FERC up as the watchdog over interstate transmission and whole-
sale power rates, but maintains considerable authority for the states over other
aspects of transmission.243

Although still operating predominantly under this 1935 statute, FERC has
generally been successful in stretching its jurisdictional authority to meet mod-
ern ends. Since the 1990s, as FERC has both precipitated and responded to the
deregulatory trend in energy and transmission markets, it has substantially en-
larged its jurisdiction.244 In particular, FERC has brought a number of matters
under its purview through use of its “affecting” jurisdiction under FPA sections
205 and 206, which allow it to regulate practices “affecting” rates in order to
remedy any discrimination.245 By and large, as this Part shows, the courts have
approved, although the recent Electric Power decision may signal new limits on
FERC’s jurisdictional reach.

A. FERC’s Jurisdictional Expansion and Its Bounds

Over the last several decades, states and utilities have frequently chal-
lenged FERC actions, and courts have often deferred to FERC’s determinations
of what it needs to do in order to remedy discriminatory rates. First, FERC
quite expansively interpreted its “affecting” jurisdiction to remedy undue dis-
crimination under FPA sections 205 and 206 when it issued Order 888, requir-
ing transmission providers to open their lines to competitors at fair rates.246 In a

240 16 U.S.C. § 824(a) (2012); see also New York, 535 U.S. at 20.
241 16 U.S.C. § 824d.
242 Id. § 824e.
243 Klass & Wilson, supra note 12, at 1808; see also Vaheesan, supra note 31, at 97. Courts have R
consistently interpreted the FPA as creating a “bright line” between federal and state jurisdictional
spheres. See Miss. Power & Light Co. v. Mississippi, 487 U.S. 354, 374 (1988); see also Steven
Ferrey, State Wars—The Empire Strikes Back: The Federal/State Constitutional Power Confronta-
tion, 65 BAYLOR L. REV. 1, 41–42 (2013).

244 See, e.g., Ferrey, supra note 243, at 31 (asserting that there has been a “massive shift in regula- R
tory jurisdiction from the states to FERC” during this time period).
245 16 U.S.C. § 824e(a) (authorizing the Commission to regulate, inter alia, any “practice . . .
affecting” rates under its jurisdiction). See also, e.g., FERC Order No. 888-A, Promoting Whole-
sale Competition Through Open Access Non-Discriminatory Transmission Services by Public
Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, 62 Fed. Reg.
12,274, 12,275 (Mar. 14, 1997) (codified at 18 C.F.R. pt. 35 ) (“[O]ur authorities under the FPA
not only permit us to adapt to changing economic realities in the electric industry, but also require
us to do so, as necessary to eliminate undue discrimination and protect electricity customers.”).
246 See Order 888, supra note 102, at 21,541; see also Kelliher & Farinella, supra note 101, at 639. R
FERC’s authority in this regard was clarified in the Energy Policy Act of 1992, which gave FERC
explicit authority to order wheeling—that is, to order that transmission owners provide transmis-
sion services to unaffiliated generators—on a case-by-case basis. See Energy Policy Act of 1992,
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2002 case challenging FERC’s ability to expand its authority in this manner, the
Supreme Court endorsed a broad reading of FERC’s jurisdiction in modern,
transformed power markets247 (with the dissent arguing only that FERC should
have regulated even more than it did).248 In particular, the Court appeared quite
deferential to FERC’s determinations of what it needed to do under section 206
to remedy discrimination.249 FERC has since utilized this broad authority to
assert jurisdiction on multiple occasions over practices or subject areas that
states considered to be their traditional turf.

Two examples stand out as FERC’s furthest forays into traditional state
territory. The first is FERC’s approval of “forward capacity markets” and “in-
stalled capacity requirements.”250 In these cases, FERC allowed an ISO to re-
quire its utilities to purchase from generators a promise to supply power to
meet their predicted demand three years in the future. Challengers in the D.C.
Circuit alleged that this requirement intruded too far into states’ control over
generation, given that it forced utilities to buy a particular amount of generation
capacity.251 The D.C. Circuit disagreed.252 It found that these actions fell within
the “heartland” of FERC’s section 206 “affecting” jurisdiction to ensure just
and reasonable rates, given the large impact that the availability of future ca-
pacity has on rates; because states still maintained their control over whether to
build and operate particular generators, FERC had not intruded too far into
state territory.253

These decisions suggested that even when FERC’s regulations touch on
matters traditionally under state control, the Agency could have confidence in
its jurisdiction where it could tie its actions fairly directly to transmission or
wholesale electricity rates. This confidence no doubt inspired FERC’s more re-
cent actions both in Order 1000 and on the demand response reforms described
infra.

Pub. L. No. 102-486, § 711, 106 Stat. 2776, 2905–10 (wheeling authority codified at 16 U.S.C.
§ 824j).
247 See New York v. FERC, 535 U.S. 1, 19–20 (2002). More specifically, the Supreme Court
considered whether FERC could require utilities to transmit other utilities’ power over their lines
at fair rates in those cases where the utility “unbundled”—i.e., separated—the cost of transmis-
sion from the cost of electricity in its billing. See id. at 3. It found that FERC had the authority to
regulate even retail unbundled transmission, given that the FPA makes no distinction between
retail and wholesale in granting FERC authority over transmission. Id. at 19–20.
248 See id. at 30 (Thomas, J., dissenting).
249 See id. at 26–28 (majority opinion) (finding that FERC could properly determine that it wanted
to regulate one type of retail transmission upon finding discrimination, but could decline to regu-
late another type of retail transmission for which it had not yet found discrimination).
250 See Maine Pub. Utils. Comm’n v. FERC, 520 F.3d 464, 467–70 (D.C. Cir. 2008) (describing
the procedural history of ISO New England’s adoption of a “forward capacity market”), rev’d in
part on other grounds sub nom. NRG Power Marketing, LLC v. Maine Pub. Utils. Comm’n, 558
U.S. 165 (2010); see generally Order on Remand, ISO New England, Inc., 122 FERC ¶ 61,144
(Feb. 21, 2008) (FERC Docket No. ER05-715-002) (finding that FERC had authority to “consider
and accept” ISO New England’s installed capacity requirements).
251 See Maine Pub. Utils. Comm’n, 520 F.3d at 479; Conn. Dep’t of Pub. Util. Control v. FERC,
569 F.3d 477, 481 (D.C. Cir. 2009).
252 See Conn. Dep’t of Pub. Util. Control, 569 F.3d at 481, 483.
253 See id.
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Shortly after FERC approved capacity markets and capacity requirements,
the Commission turned its attention to improving wholesale markets by ena-
bling demand response resources to compete alongside generators. FERC deter-
mined that as a matter of sound policy, entities providing demand response
(i.e., temporarily cutting energy demand) should be paid for reducing demand
just as generators are paid for providing electricity supply.254 To accomplish this
objective, FERC first issued Order 719 in 2008. That order required RTOs and
ISOs to allow demand response to bid into organized energy markets just as
generators are allowed to bid in.255 A few years later, FERC further extended its
jurisdiction over demand response in its 2011 Order 745, which required RTOs
and ISOs to compensate demand response at the same rate as generation re-
sources.256 In setting what some viewed to be a generous rate for demand-re-
sponse compensation,257 FERC explained that this rate reflected recognition
that demand response faced numerous market barriers that made it difficult for
it to compete with traditional resources.258 And, the Commission explained, de-
mand response’s ability to compete in the wholesale market is important for
market performance: it lowers market clearing prices, helps mitigate market
power, strengthens reliability by putting downward pressure on peak demand,
and relieves congestion on transmission lines.259 These features of demand re-
sponse, FERC concluded, mean that pricing rules that treat demand response
comparably to generation in organized wholesale markets “directly affect
wholesale rates.”260 FERC also, however, adopted a “cost-effectiveness” test
providing that demand response would only be paid the mandated rate when the
“net benefits” of including demand response in the market outweighed the
costs, thereby ensuring that demand response’s participation worked to lower
electricity rates.261

In Electric Power Supply Ass’n v. FERC, a group of electricity suppliers
challenged Order 745 in the D.C. Circuit, arguing that FERC had exceeded its
jurisdiction in setting a mandatory price for demand response in wholesale mar-
kets, given that demand response represents a foregone “retail sale” and there-
fore falls under state retail jurisdiction.262 FERC countered by asserting that
because demand response is the cutting of electricity demand, it is neither a

254 See FERC Order No. 719-A, Wholesale Competition in Regions with Organized Electric Mar-
kets, 74 Fed. Reg. 37,776, 37,783 (July 29, 2009) (codified at 18 C.F.R. pt. 35).
255 See generally FERC Order No. 719, Wholesale Competition in Regions with Organized Elec-
tric Markets, 73 Fed. Reg. 64,100 (Oct. 28, 2008) (codified at 18 C.F.R. pt. 35).
256 FERC Order No. 745, Demand Response Compensation in Organized Wholesale Electricity
Markets, 76 Fed. Reg. 16,658, 16,659 (Mar. 24, 2011) (codified at 18 C.F.R. pt. 35) [hereinafter
Order 745].
257 Order 745 required that demand response be paid the same “locational marginal price” that
generation receives. Id. Opponents argued that demand response should be compensated at a
lower rate, given that those who bid in demand response also were saved the expense of having to
buy generation to meet their electricity needs. Id. at 16,659, 16,662–63.
258 Id. at 16,658.
259 See, e.g., id. at 16,662.
260 Id. at 16,676.
261 Id. at 16,659, 16,666.
262 See Elec. Power Supply Ass’n v. FERC, 753 F.3d 216, 218, 220 (D.C. Cir. 2014).
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“retail” nor a “wholesale” sale, and that its “affecting” jurisdiction should
surely extend to demand response’s pricing within the wholesale market, given
that demand response has a demonstrable, direct effect on lowering wholesale
market rates.263

In May 2014, the D.C. Circuit sided with petitioners in a 2–1 decision that
struck down FERC’s Order 745 over a vigorous dissent.264 Although agreeing
with FERC that demand-response compensation “affects the wholesale mar-
ket,” the majority found this to be a rationale without a limiting principle.265 It
reasoned that FERC’s “affecting” jurisdiction cannot go so far as to “erase the
specific limits of § 201”—that is, the section granting wholesale jurisdiction to
FERC but reserving retail jurisdiction to the states.266 It then determined that
demand response “is part of the retail market,” as it involves retail customers
and cutting levels of retail electricity consumption.267

The dissent found it hard to square these maneuvers with the deference
required by Chevron.268 The dissent argued that while the majority’s interpreta-
tion of demand response as a wholly retail activity may be a plausible under-
standing of the concept of demand response, it is certainly not the only
reasonable understanding.269 In the dissent’s view, because demand response
resources participating in wholesale markets clearly and directly affect the
wholesale price of electricity, and because they are not actual “retail sales” of
electricity, it is perfectly plausible to place them on the wholesale side of the
jurisdictional divide.270 Under this view, Chevron deference would counsel for
finding FERC’s interpretation of its jurisdiction over demand response a rea-
sonable reading of the FPA.271

The author thinks the dissent has the stronger argument here, along with
other scholars who had predicted that Order 745 would withstand judicial scru-
tiny.272 The case law upholding FERC’s authority to establish capacity markets

263 See id. at 221. The “direct effect” requirement comes from a 2004 case in which the D.C.
Circuit considered whether FERC had acted within its jurisdiction when it ordered the California
ISO to replace its board of directors upon a determination by FERC that they were not sufficiently
independent of market participants. See Cal. Indep. Sys. Operator Corp. v. FERC, 372 F.3d 395,
398 (D.C. Cir. 2004). The court drew a line, explaining that FERC could not credibly consider the
practice of dictating board composition to be a practice affecting rates. Instead, “practices affect-
ing rates” must be limited “to those methods or ways of doing things on the part of the utility that
directly affect the rate or are closely related to the rate, not all those remote things beyond the rate
structure that might in some sense indirectly or ultimately do so.” Id. at 403 (emphasis added).
264 See Elec. Power Supply Ass’n, 753 F.3d at 216.
265 Id. at 221.
266 Id. at 221–22.
267 Id. at 222.
268 Id. at 226–27 (Edwards, J., dissenting) (citing Chevron U.S.A., Inc. v. Natural Res. Def. Coun-
cil, Inc., 467 U.S 837, 842–44 (1984)).
269 Id.
270 Id.
271 Cf. City of Arlington v. FCC, 133 S. Ct. 1863, 1874–75 (2013) (holding that a court must defer
under Chevron to an agency’s interpretation of the scope of its jurisdiction in the face of statutory
ambiguity).
272 See Eisen, supra note 70, at 72; Richard J. Pierce, Jr., A Primer on Demand Response and a R
Critique of FERC Order 745, J. ENERGY & ENVTL. L., Winter 2012, at 102, 108–09 (disagreeing
with FERC’s decision on how best to compensate demand response, but nevertheless arguing that
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and capacity requirements provides that even if FERC must intrude somewhat
into state regulatory territory, such intrusion is permissible when it is closely
tied to a core FERC function, such as keeping wholesale prices just and reason-
able.273 In the case of demand response, FERC could easily demonstrate that
demand response’s participation in wholesale markets helps lower rates. In May
2015, the Supreme Court granted certiorari in the case, and the Court will hear
arguments in the fall.274 Perhaps, then, Electric Power’s cabining of FERC’s
jurisdiction will prove only a temporary constraint. But for the present time,
Electric Power stands as an indication that the D.C. Circuit may be reining in
some of the leeway it has given to FERC during its market restructuring
experimentation.

B. Implications for Non-Transmission Alternatives

Prior to Electric Power, there was a strong argument that FERC’s proac-
tive stance on pricing demand response in wholesale energy markets should
have spurred it to take similar measures to allow cost allocation for non-trans-
mission alternatives. With the Supreme Court’s recent grant of certiorari, the
question remains unsettled. But if the Supreme Court affirms the D.C. Circuit’s
holding that FERC’s demand response reforms are extra-jurisdictional, it is
likely that any attempt by FERC to extend cost allocation to non-transmission
alternatives would be considered the same.

FERC’s (losing) rationale behind Order 745 can be distilled to this: de-
mand response’s participation in wholesale markets, while not itself “energy,”
positively affects rates enough that the Commission felt warranted in setting
pricing rules for this non-jurisdictional service as a “practice affecting rates.”275

A similar rationale might support extending cost allocation to non-transmission
alternatives. Since non-transmission alternatives lower costs (because they are
only selected when cheaper than transmission solutions) and relieve congestion
on transmission lines in ways that enhance the reliability of the grid,276 they
should be rewarded with the same fair compensation as transmission solutions
when they provide more just and reasonable options.277 Without cost allocation

it should be upheld on judicial review because FERC provided adequate reasoning and adopted
the net benefits test to ensure reasonability of rates).
273 Cf. Conn. Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477, 481–82 (D.C. Cir. 2009).
274 The D.C. Circuit denied all petitions for rehearing en banc in September 2014. Order Denying
Petitions for Rehearing En Banc, Elec. Power Supply Ass’n  v. FERC, Nos. 11-1486 et al. (D.C.
Cir. 2014). In January 2015, the Solicitor General filed a petition for certiorari, seeking Supreme
Court review. See Petition for Writ of Certiorari, FERC v. Elec. Power Supply Ass’n, No. 14-840
(Jan. 2015). The Supreme Court granted certiorari on May 4, 2015. See Order Granting Petition
for Writ of Certiorari, FERC v. Elec. Power Supply Ass’n, No. 14-840 (May 4, 2015).
275 Brief for Respondent FERC at 32–34, Elec. Power Supply Ass’n v. FERC, 753 F.3d 216 (D.C.
Cir. 2013) (Nos. 11-1486 et al.), 2012 WL 5281040.
276 See supra notes 61–63 and accompanying text. R
277 However, cost allocation for non-transmission alternatives would arguably rely on an even
more attenuated relationship between pricing and rate effects than demand response in wholesale
markets. One justification FERC uses for its assertion of jurisdiction over demand response in
wholesale energy markets is that demand response is a “direct participant” in these markets. See
Brief for Respondent FERC, supra note 275, at 37–38. Non-transmission alternatives, by contrast, R
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for non-transmission alternatives, these resources face market barriers that
make it difficult for them to compete, leading to overbuilding of transmission
and unreasonably high transmission rates—just as demand response’s market
barriers lead to overbuilding of generation resources and unreasonably high
wholesale electricity rates.278

If the D.C. Circuit’s interpretation of the FPA is correct, these arguments
lose their force because they rest too heavily upon FERC’s “affecting” jurisdic-
tion in ways that the D.C. Circuit rejected. Now, a court would likely find that
non-transmission alternatives, which are by definition not “transmission” but
are instead localized generation, demand response, and energy efficiency, are
appropriately categorized as part of state retail markets such that FERC cannot
rope them into its jurisdiction via FPA section 206’s broad “affecting” clause.
Electric Power, then, affirms FERC’s hesitance to extend Order 1000’s scope so
far as to include cost allocation for non-transmission alternatives, if the opinion
stands.279 Assuming that the arguments presented here about the inefficacy of
FERC’s current reforms are correct, this leaves non-transmission alternatives in
a sad position: championed on paper, but unlikely to ever emerge in practice. Is
there a way forward?

IV. MEANINGFUL REFORMS, HONEST ADMISSIONS

There is no doubt that FERC has taken some bold steps and legal risks in
opening up and regionalizing transmission planning and access over the last
twenty years. It has done so by and large without congressional guidance,
forced to do what it can to adapt outdated statutes to the new challenges facing
the transmission grid.280 FERC has opened up transmission access, created
ISOs/RTOs, and begun to integrate distributed resources into wholesale mar-
kets. Most recently, in Order 1000, it has attempted to an unprecedented degree
to help states shape their energy resource mixes and promote renewable energy
through its requirement that regional transmission planning include considera-
tion of those transmission needs that are created by “public policy require-
ments.”281 Similarly, FERC’s insistence on regional cost-allocation
methodologies will hopefully ease the U.S. transmission bottleneck.282

cannot place bids into the market and then be dispatched at particular times when needed. Rather,
non-transmission alternatives function as alternatives at the transmission planning stage, where
they can obviate the need to build certain transmission projects.
278 Cf. Order 745, supra note 256, at 16,659. R
279 Conversely, should Electric Power be overturned by the Supreme Court, the author would
argue that FERC would be on solid legal footing in extending Order 1000’s cost-allocation re-
quirements to non-transmission alternatives.
280 See generally Freeman & Spence, supra note 33, at 31. R
281 Order 1000, supra note 26, at 49,871. R
282 See, e.g., Hari M. Osofsky & Hannah J. Wiseman, Dynamic Energy Federalism, 72 MD. L.

REV. 773, 804 (2013) (describing previous FERC attempts to address the transmission bottleneck).
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These steps are commendable, and each required extending FERC’s read-
ing of its mandate into novel regulatory terrains.283 But FERC has been decid-
edly less active when it comes to non-transmission alternatives. To be sure,
there is now precedent to support FERC’s previously silent conclusion that pro-
viding more robust support for non-transmission alternatives (particularly in the
form of cost allocation) would stretch its jurisdiction too far.284 And FERC may
be taking a step-wise approach to non-transmission alternatives, relying upon
stakeholder proposals as a first step to incorporate these alternatives more fully
into transmission planning. In this way, FERC’s decision not to create a more
robust framework for non-transmission alternatives feels like FERC weighing
and parsing out institutional capital. The Commission has decided that, for
now, non-transmission alternatives are not high enough on its agenda to war-
rant further legal risks.

While institutional prudence is at times laudable,285 FERC’s approach to
non-transmission alternatives is troubling because the Commission has lacked
forthrightness about the poor fit between its means and ends. FERC continues
to publicly embrace the position that it has created a process through which
non-transmission alternatives are treated comparably,286 while rubber-stamping
ineffectual regional plans.287 FERC has taken this hands-off, stakeholder- and
delegation-focused approach despite knowing that there are significant risks of
discrimination and bias across RTOs, ISOs, and unorganized regions—risks
that have driven many of its reforms over the last twenty years.288 Conse-
quently, the United States is left with a situation where FERC’s regional dele-
gates can assert that FERC has approved their methodologies for according
non-transmission alternatives comparable treatment, while, in point of fact, the
structure of transmission planning offers nothing of the sort.

At the current juncture, the universe of actions that FERC might take to
promote non-transmission alternatives has narrowed considerably, given that
any attempt to extend cost allocation to these retail-level solutions is likely to
run afoul of Electric Power.289 But while cost allocation is a significant barrier,
it is only one of the categories of barriers this Article identifies. As explained in
this section, there are several structural reforms that FERC could undertake to
create more comparable consideration for non-transmission alternatives that

283 For an excellent and more detailed exploration of how FERC has used its outdated statutory
authority to innovate and update through regulation, see Freeman & Spence, supra note 33, at R
28–44.
284 See supra Part III.B.
285 See generally id. Jacobs, supra note 34. R
286 See, e.g., Order 1000, supra note 26, at 49,869. R
287 See supra Part II.
288 See, e.g., Order 890, supra note 26, at 12,273 (“As the Commission found in Order No. 888, it R
is in the economic self-interest of transmission monopolists, particularly those with high-cost gen-
eration assets, to deny transmission or to offer transmission on a basis that is inferior to that which
they provide to themselves. Such an incentive can lead to unduly discriminatory behavior against
third parties, particularly if public utilities have unnecessarily broad discretion in the application
of their tariffs.”).
289 See supra Part III.B.
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should not push up against the bounds of its jurisdiction. These reforms will
not, however, create a fully level playing field for non-transmission alterna-
tives. For this reason, this Article argues that they must be paired with institu-
tional honesty about what FERC can and cannot accomplish with respect to
promoting non-transmission alternatives. Such honesty is crucial to send the
appropriate message to stakeholders, Congress, and the states about how laws,
policies, collaborations, and advocacy strategies may need to evolve to facili-
tate true comparable consideration.

A. Structural Reforms

The United States is at a point in the structure of the electricity industry
where RTOs and ISOs—agglomerations of transmission providers, agents of
FERC, and non-profits, all in one—administer transmission planning for most
people in this country.290 Where they do not, transmission providers themselves
continue to undertake this role. While these entities’ expertise positions them as
trustworthy stewards of the grid in some respects, their status as semi-private
entities with their own set of incentives means there will always be issues of
capture as a result of delegating society-wide planning functions to them.
FERC’s duty, as the regulator of these entities, requires recognition that this
administrative structure builds in and reinforces inherent biases against un-
proven, experimental, and unfamiliar options, including non-transmission alter-
natives. To ensure the comparable consideration the Commission espouses will
therefore require more than merely opening the processes up for stakeholder
input; it will require putting in place the type of reforms that begin to transform
a transmission-first culture into one that weighs all options equally for the good
of the system and the good of ratepayers. To this end, this section suggests
three structural reforms—requiring RTOs, ISOs, and transmission providers
themselves to analyze possible non-transmission alternatives; refusing to allow
a transmission project regional cost allocation if a non-transmission alternative
appears superior; and requiring more detailed up-front comparison methodolo-
gies—that will go some of the distance towards creating more resource-neutral
planning.

1. Require Regional Analysis of Non-Transmission Alternatives

First, there is a relatively clear and easy solution available for the problem
of misaligned expertise and incentives. In short, transmission providers them-
selves are in the best position to propose non-transmission alternatives, but
have no incentive to do so.291 In this situation, an affirmative burden placed on
these best-positioned entities to analyze whether reasonable non-transmission

290 See Ill. Commerce Comm’n v. FERC, 721 F.3d 764, 769 (7th Cir. 2013) (“Control of more
than half the nation’s electrical grid is divided among seven Regional Transmission
Organizations.”).
291 See supra notes 180–87 and accompanying text. R
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alternatives might be available seems appropriate.292 An obligation on transmis-
sion providers themselves accomplishes two objectives at once: first, it helps
mitigate the transmission-first culture that dominates these entities by requiring
them to look beyond their financially and technically preferred solutions. Sec-
ond, it puts the entity with the most knowledge and expertise in the position of
primary evaluator of potential non-transmission alternatives.293 In turn, stake-
holders are relegated to their proper position, based on their relative expertise:
one of questioning assumptions and suggesting refinements in analyses based
on their interests and knowledge, rather than coming up with potential solutions
whole cloth.

A requirement for RTOs and transmission providers to make a good faith
effort to design and evaluate non-transmission alternatives would also begin to
unlock the comparability conundrum, as regions would be forced to create met-
rics and evaluation criteria to compare transmission and non-transmission alter-
natives. Different regions might treat externalities and resource assurance
questions differently, in the experimental spirit endorsed by FERC, and this
exercise might ultimately lead to a set of best practices. Similarly, a require-
ment for transmission providers and ISOs/RTOs to produce potential non-trans-
mission alternatives would further our understanding of the true potential that
these alternatives hold to serve as regional solutions. As certain regions found
ways to analyze and utilize non-transmission alternatives, stakeholders might
take these lessons and advocate for similar analyses in other regions.294

It might be argued that requiring such analysis would be an exercise in
futility without also extending cost-allocation to non-transmission alternatives,
given that there would be no one to pay for a non-transmission alternative that
emerged from required analysis, rather than from an independent proponent.
There are two responses to this criticism. The first is that the exercise of analyz-
ing the potential superiority of non-transmission alternatives might prompt new
creativity on the funding issue. Should a non-transmission alternative emerge
from the required analysis as a clearly superior solution, states within the re-
gion might find the political capital necessary to create a cost-sharing arrange-
ment, armed with evidence of its fiscal prudence. Second, even if cost
allocation remains an impediment, requiring analysis would at least highlight
the importance of the cost-allocation problem facing non-transmission alterna-
tives. If required analyses, responsive to stakeholder input, fail to find any cost-
effective non-transmission alternatives, then cost allocation for these resources
can be dismissed as a non-priority. On the other hand, should such analyses

292 A burden of this type, which is of the informational/planning variety, rather than a firm man-
date to require certain cost-allocation or payment structures, could likely be justified under
FERC’s general jurisdiction over transmission planning, which it has asserted as part of its prerog-
ative to keep transmission rates “just and reasonable.” See, e.g., Order 1000, supra note 26, at R
49,849.
293 In practice, this obligation might be delegated to a third party entity (and perhaps this degree of
distance from the transmission dominated culture would be preferable).
294 One model for how such a requirement to analyze non-transmission alternatives might be
crafted can be found in Vermont, which has explicitly required such analysis since 2006. See
supra note 80. R
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prove that many non-transmission alternatives would be superior, perhaps Con-
gress or the states may consider taking action to coordinate cost allocation for
non-transmission alternatives.

2. Deny Cost Allocation to Inferior Transmission Alternatives

There is a second, complementary step that FERC could take that might
promote funding for superior non-transmission alternatives. It could require re-
gions to make clear that when a non-transmission alternative out-performs a
transmission option, the transmission option may not be included in the re-
gional transmission plan for purposes of cost allocation. FERC alluded to this
possibility in its order on rehearing for Order 1000, explaining that it “may be
the case” that a region takes this step.295 But it endorsed this idea only as per-
missible. If FERC were instead to make clear that the obligation to ensure rea-
sonable costs precludes using regional cost allocation for a transmission project
that has failed in comparison to a non-transmission alternative, regions, states,
and/or providers might be more motivated to find funding solutions for these
alternatives.

3. Elaborate a More Complete “Comparable Consideration”
Methodology

Finally, FERC could decide to be more rigorous in what qualifies as the
appropriate elaboration of a regional comparable consideration methodology.
As shown in the examples of SERTP and MISO,296 FERC has chosen to permit
mere recitation of a promise to grant comparable consideration to suffice as
proof of a sufficient, fair process. This leaves potential proponents of non-trans-
mission alternatives little sense of how a proposed non-transmission or hybrid
project would be evaluated against a transmission alternative. FERC could rem-
edy this problem either by maintaining regional flexibility but asking for more
detail in regional tariffs, or by elaborating its own requirements or guidelines
for what must be considered during a comparability evaluation.

4. Look Beyond FERC?

It is also possible that the procedural reforms needed to better promote
non-transmission alternatives could occur outside the FERC-overseen, regional
transmission-planning process. Most notably, states—although unlikely to
champion and fund a regional non-transmission alternative individually for the
reasons discussed supra—could decide to create a process outside of FERC’s
planning to (1) identify viable regional non-transmission alternatives, and (2)

295 Order 1000-A, supra note 228, at 32,216 (“It may be the case that non-transmission alterna- R
tives may result in a regional transmission planning process deciding that a proposed transmission
facility is not a more efficient or cost-effective solution and, accordingly, that facility may not be
selected in the regional transmission plan for purposes of cost allocation.”).
296 See supra Part II.A.
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develop methodologies for splitting the costs of these alternatives. One limited
form of such collaboration is already underway in ISO-New England, where
the participating states have a long history of cooperation in electricity and
transmission markets. There, the states have developed a “Regional Framework
for Non-Transmission Alternatives Analysis” that occurs outside of the formal
RTO planning process.297 The framework aims to bring non-transmission alter-
natives analysis that is done within the various states in the region into a larger
regional analysis, and to encourage this analysis to occur earlier in the planning
process.298 It will require transmission providers to estimate the economic po-
tential for demand-side or hybrid solutions in areas of interest, and to conduct
economic analyses comparing these solutions to transmission solutions.299 The
framework stops short, however, of providing a mechanism for regionally fund-
ing viable non-transmission alternatives.

This ISO-New England initiative may go some distance towards improv-
ing consideration of non-transmission alternatives and establishing them as via-
ble options, and certainly deserves recognition as a worthy experiment. A
separate regional framework is, however, an inferior solution as compared to
FERC-driven transmission planning reforms. Because the New England frame-
work occurs outside the ISO planning process, it does little to crack the trans-
mission-first culture of the United States’ lead transmission planners. And while
the framework calls for the use of ISO transmission needs analysis to inform
the regional non-transmission alternative analysis,300 those most knowledgeable
about transmission needs and transmission planning are within the ISO. The
process then, while not necessarily duplicative, at least suffers from fragmenta-
tion. To the extent that the New England states are able to participate actively in
ISO processes and have their results incorporated into ISO plans, this criticism
may lose some force.301

Given FERC’s jurisdictional limitations, such outside processes may be
one of the best short-term ways to explore the potential regional values of non-
transmission alternatives, including their societal benefits. Accordingly, FERC
might consider encouraging formation of such processes in other regions.
While not all regions have the long history of coordination present in the
Northeast,302 FERC’s regional planning requirements have at least forged many

297 See NEW ENGLAND STATES COMM. ON ELEC., supra note 37, at 1. R
298 See id. at 4.
299 See id. at 17 (including “public benefits” as measured by various states in economic analyses).
300 See id. at 5 (diagramming how the planning processes complement one another).
301 See Dworkin & Goldwasser, supra note 57, at 587 (describing the informal collaboration be- R
tween ISO New England and the members of a northeastern committee of state representatives, in
which federal regulators take state recommendations “extremely seriously”).
302 See Our History, ISO NEW ENGLAND, http://perma.cc/6RHW-GA8C (tracing ISO New En-
gland’s lineage back to the New England Power Pool, formed in 1971 to coordinate generation and
transmission across New England). New England regulators have also coordinated on air quality
issues, dating back to a Memorandum of Understanding signed in 1994 among New England and
mid-Atlantic states participating in the “Ozone Transport Commission” to regulate inter-state
ozone, see NOx Memorandum of Understanding: Memorandum of Understanding Among the
State of the Ozone Transport Commission on Development of a Regional Strategy Concerning the
Control of Stationary Source Nitrogen Oxide Emissions (Sept. 27, 1994), https://perma.cc/UD6H-
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of the initial regional connections necessary for this kind of regional coopera-
tion to begin elsewhere in the country.

B. Honest Admissions

Although this Article suggests some reforms within FERC’s grasp, it is
undeniable that FERC faces real jurisdictional limitations when it comes to
non-transmission alternatives. The FPA is proving an unwieldy tool to justify
incorporating this set of solutions, which its drafters could not have known to
favor back in 1935—solutions that address transmission constraints alongside
environmental problems in ways that give them an awkward place in the cur-
rent energy regime. Given its limited mandate, FERC has some reasonable ex-
planations for moving slowly on non-transmission alternatives. Its relatively
aggressive actions on demand response have been rebuffed,303 and its regional
cost-allocation requirements for transmission projects were subject to (ulti-
mately unsuccessful) judicial attack.304

But even if restraint may be understandable,305 FERC’s words and actions
are misaligned. It has recognized that non-transmission alternatives may play
an important role in helping ease grid constraints, and has said it wants to level
the playing field for these resources.306 It has then claimed to do so by institut-
ing a weak comparable consideration requirement coupled with reliance on
stakeholder proposals—a set of reforms that shows few signs of imposing any
real comparability framework at the regional implementation level. Moreover,
when it comes to the major impediment of cost allocation, it has done no more

BU3E, and extending through the recent fraught design of a regional trading program for nitrogen
oxide emissions. See EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1595–96 (2014).
Since 2004, the region has also coordinated on a carbon dioxide cap-and-trade program that brings
together its energy and environmental regulators. See REGIONAL GREENHOUSE GAS INITIATIVE,
http://perma.cc/V9VJ-Y52B (website of the carbon dioxide cap-and-trade program covering nine
northeastern states). It is likely that the close coordination on both energy and environmental
issues within the region, and the trust that this coordination has built over time among regulators,
uniquely enable the Northeast’s proactive stance on non-transmission alternatives. However, if this
region achieves successful collaboration on non-transmission alternatives, one could imagine
other regions more easily building off of an existing model than having to start such a collabora-
tive arrangement from scratch.
303 See generally Sharon B. Jacobs, Bypassing Federalism and the Administrative Law of
Negawatts, 100 IOWA L. REV. 885 (2015) (critiquing FERC’s efforts to bolster demand response
by bypassing state programs and setting up its own wholesale program).
304 See S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 48–49, 81–87 (D.C. Cir. 2014) (rejecting
petitioners’ claim that mandating regional cost allocation for transmission projects exceeded
FERC’s jurisdiction).
305 Cf. Jacobs, supra note 34, at 569 (arguing that agency restraint should be celebrated in certain R
instances as helping agencies to “remain true to legislative mandates by controlling the timing and
extent of their decisions”).
306 See Order 890, supra note 26, at 12,326 (“[W]here demand resources are capable of providing R
the functions assessed in a transmission planning process, and can be relied upon on a long-term
basis, they should be permitted to participate in that process on a comparable basis.”); Order 890-
A, supra note 26, at 3009 (“[A]dvanced technologies and demand-side resources must be treated R
comparably where appropriate in the transmission planning process and, thus, the transmission
provider’s consideration of solutions should be technology neutral.”).
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than vaguely describe that issue as “beyond the scope” of current orders.307

These reforms so far have led to naught: seven years after Order 890 first insti-
tuted a requirement that transmission planners equally consider non-transmis-
sion alternatives, we have not even seen non-transmission alternatives
proposed. This fact is neither surprising, given the barriers this Article identi-
fies, nor acceptable, given the pressures facing the grid and the need to intelli-
gently consider all options.

If FERC believes (as it says) that incorporating non-transmission alterna-
tives will create better transmission-planning processes, then it is ill-serving its
responsibility to maintain just and reasonable transmission rates by pretending
to have solved a problem where it has barely scratched the surface. If unable to
implement more robust reforms, the U.S. policy process might at least benefit
from the Commission airing some of the reasons for its hesitation more pub-
licly. There are certainly limitations to this suggestion, the most obvious being
that FERC would want to avoid making any admissions that might come to
haunt it in future litigation. This rationale most likely underlies FERC’s deci-
sion to declare cost allocation for non-transmission alternatives “beyond the
scope” of Order 1000, rather than make any more definitive statements about
such action lying at the outer bounds of its jurisdiction.

Nevertheless, more signaling by FERC about the ways in which it believes
it cannot go the full distance to achieve adopted aims would be beneficial for
the deliberative democratic process.308 For example, while FERC need not say
explicitly that it has jurisdictional concerns about extending cost allocation to
non-transmission alternatives, it might at least publicly recognize that the lack
of cost allocation creates a major hurdle that it has not solved. It might even go
so far as to suggest that states and Congress consider action in this regard.
Similarly, in mandating comparable consideration, FERC might acknowledge
that its mandate leaves certain important benefits of non-transmission alterna-
tives beyond incorporation, noting the incentive problems this creates and en-
couraging states to work collaboratively with other stakeholders to find
solutions (as in the ISO-New England example explored supra).309

By admitting those policy spaces where it feels unable to cope unilaterally
with the burden of utilizing the grossly outdated FPA to solve modern day grid
and transmission-planning constraints, FERC could better advance a regional
and national conversation about the best ways to address such challenges. Con-
gress is unfortunately unlikely to listen in these polarized, partisan times,310 but
at least FERC can send the message that it needs support rather than feigning
omnipotence. That message may find greater receptivity in states eager to find
ways to better incorporate non-transmission alternatives so as to save their re-
gions money and hassle. Ultimately, such delineation of FERC’s own fallibili-

307 Order 1000, supra note 26, at 49,956. R
308 Cf. Jacobs, supra note 303, at 917 (finding that agencies are not as well situated in the delibera- R
tive process as Congress to make reforms that shift jurisdictional boundaries).
309 See supra notes 297–99 and accompanying text. R
310 See Freeman & Spence, supra note 33, at 11–17 (arguing that Congress is in a particularly R
pernicious period of gridlock that is preventing it from updating statutes).
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ties and legal constraints seems an important part of being a responsible agency
working with a statute designed for a different technological and regulatory era.

CONCLUSION

Current transmission planning processes are unlikely to result in selection
and implementation of non-transmission solutions, even where they are demon-
strably superior. This shortcoming is obviously bad for proponents of distrib-
uted energy. It is also bad for those who hope to implement significant but
thoughtful grid expansion in the coming decades. More transmission is criti-
cally needed to update infrastructure and to keep pace with renewable resource
development, but each transmission line is also a fractious, expensive, and en-
vironmentally damaging endeavor. Where transmission can be avoided, it
should be. States and FERC know this, but as this Article shows, processes for
truly integrating non-transmission alternatives into transmission planning suffer
coordination and jurisdictional challenges. Some modest FERC reforms could
shed light on the extent to which non-transmission alternatives present viable
solutions. Further reforms will be necessary to achieve true parity, but seem
unlikely under current jurisdictional constraints. For this reason, it is also time
for a more forthright FERC approach to non-transmission alternatives, one that
recognizes the limitations of a stakeholder-driven comparable consideration
mandate and seeks creative, collaborative solutions and reforms.
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